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Valery Vitalyevich Andreev, Galina Viktorovna Kalinina

Status and Development
of Non-Profit Corporate Entities
in Russian’s Market Economy

Disclosed experience shows that Russia’s cooperative consumer sys-
tem is composed of unique forms of management within a non-profit cor-
porate organization. An analysis of the activities of the organizations proved
the need for RF Tsentrosoyuz to expand and improve upon many factors of
its system’s development, which would serve as a form of evolutionary trans-
formation of capital and become the basis for the creation of new economic
relations.

Valery Vitalyevich Andreev ) I {he formation and deve-

lopment of the cooperati-
Ph.D. ve system of organization
Cheboksary Cooperative Institute (branch) of the social economy have gone
of the Russian University of Cooperation through a difficult historical path.

In the public consciousness, coope-
ration is associated with the com-

. . — plexity of this phenomenon, which
Galina Viktorovna Kalinina is manifested in economic practi-

ce by various aspects: the form of

.. labor, the business enterprise, and
Cheboksary Cooperative Institute (branch) > prise,
of the Russian University of Cooperation the social movement. The stages of

the development of society transla-
te major changes in the principles of
cooperative interaction: the stock;
collectivism and  self-government,
aimed at preserving the reproduction
of the established world order in the
evolution of the mode of econo-
mic existence; and the reduction of
social tension, provision of social
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guarantees and joint responsibility for the population in the modern condi-
tions of the global market economy.

Russian consumer cooperation was formed from a voluntary and so-
cial connection of the property of small producers and consumers to the cre-
ation of powerful and independent regional and sector associations of coope-
ratives. The system provides social protection of the population in the sphere
of consumption and can be defined as the targeted social self-help of share-
holders.

Among all existing organizational and legal forms, the consumer
cooperative' occupies an intermediate position between commercial (entre-
preneurial) and non-commercial (public) structures, possessing the proper-
ties of both. In accordance with the amendments to the Civil Code of the
Russian Federation?, the consumer cooperative is recognized as a member-
ship-based voluntary association of citizens or citizens and legal entities in
order to meet their material and other needs carried out by combining pro-
perty contributions by its members. In turn, by the decision of its members,
an association can be transformed into a non-profit corporate organization
of members (for example, an association or union) with the right to its own
funds and a property complex formed by a mutual fund (an improper coope-
rative fund owned by the shareholders). The cooperative also creates its own
development and mutual aid funds through the irretrievable regular mem-
bership dues of shareholders. The main governing bodies of the cooperative
are the supreme (general meeting of shareholders with one vote for each), the
representative (board approving target expenses), the control (audit commis-
sion), and the executive (board or chairman of the board). The state cannot
interfere in the cooperative’s on-farm activities; it is also inaccessible to cre-
ditors and bailiffs. Cooperative areas that can create a consumer cooperati-
ve throughout the country do not need state registration. The organizers of
a cooperative (corporations of member-shareholders), which fully control its
activities, must conscientiously, without violating the rights of shareholders,
take care of their consumer benefits while increasing surpluses for themselves

1 Itoperates in accord with the Civil Code of the Russian Federation and
the Federal Law of June 19, 1992 No. 3085-1 ,,On Consumer Coope-
ratives (Consumer Societies, their Unions) in the Russian Federation”
(Federal Law 3085-1). This corresponds to the cooperative principles of
the International Cooperative Alliance (ICA).

2 Article 123.2 ,Basic Provisions on Consumer Cooperative” of the Civil
Code of the Russian Federation as amended by Federal Law of May 23,
2016 N 146 and Article 123.1. ,,The main provisions on non-profit cor-
porate organizations” in the wording of the Federal Law of 07.02.2017
N 12-FZ.
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and their shareholders, observing the international cooperative moral founda-
tions of economic activity: honesty, openness, and social responsibility.

Modern Russia’s consumer cooperation as an independent socio-eco-
nomic and political phenomenon has obvious features: it is united by the sy-
stem of the Central European Union of the Russian Federation; is a regional
phenomenon; it focuses on supporting national traditions and preserving the
traditions of identity; it exists as an exclusive diversified structure; it provi-
des training for the system through its own higher and secondary specialized
educational institutions; it has the economic effect of activities with a prono-
unced social significance; it has significant unclaimed innovation potential;
and it is used as a basis for informal business. In contrast to global trends, as
practice shows, it is able to maintain its position in a period of an unstable
economic and socio-political situation.

Cooperative property is in constant development, it reacts flexibly to
changes in the system of economic relations, allows overcoming the differen-
ces in the interests of employees and owners, has the potential to create new
jobs and protect productive employment. On a democratic basis, the Central
European Union unites 2,300 consumer societies and 1.7 million sharehol-
ders in 70 regions of the Russian Federation. The activities of cooperation or-
ganizations are concentrated mainly in rural areas, which are actively invol-
ved in the formation of social infrastructure and the livelihood of the resi-
dents of 89,000 settlements.

Consumer cooperation organizations employ 130,000 people across
the country. The Tsentrosoyuz system includes more than 4,600 production
shops, 38,300 retail outlets, 4,700 catering establishments and 10,521 re-
ceiving and procurement centers. The total volume of activities of the Tsen-
trosoyuz organizations for 2017 exceeded 217 billion rubles (the turnover of
wholesale and retail trade is more than 145 billion rubles)’.

An analysis of the total volume of the consumer cooperation’s activity
over the past 9 years (2008-2017) suggests that it has a constant slight upward
trend and averaged 1.0% per year with an overall slow improvement in the
quality of the business environment in the Russian Federation (GDP growth
rates of 5.2% and 1.5% in 2008 and 2017, respectively. Note that the growth
rate of gross domestic product in 2018 rose to 2.3%)*.

In the system of consumer cooperation, tendencies to increase the
level of activity concentration with its predominance in the European part
of the Russian Federation have been outlined. More than half of consumer

3 'The official site of the Central European Union of the Russian Federa-

tion, <http://rus.coop/ru/articles/potrebkooperatsiya-spasaet-ot-bedno-
sti/>, [accessed: 21.06.2019].

4 'The official site of World Finance, <http://global-finances.ru/vvp-rossii-
-po-godam/>, [accessed: 21.06.2019].
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cooperation enterprises are concentrated in three federal districts of the Rus-
sian Federation: the Volga, Central, and North-Western. In the aggregate
amount of activity, they accounted for 66.1%. Districts vary greatly in the
proportion of people employed in the enterprises of the system; while in the
Volga Federal District 36.8% of all the employed work in consumer coopera-
tion, in the Far East, it is several times less at 3.3% (Table 1).

Table 1. Consumers activity indicators for the Federal districts of Russia in
the overall performance of the Tsentrosoyuz system of the Russian Federa-
tion for 2008-2017 (%)

Consumers | Tsen- Share of consumer unions of the Federal district’ in
tro- | the activities of the Tsentrosoyuz system of the Russian
soyuz Federation

1 2 3 4 5 6 7 8

Number of | 4154/ (by Tsentrosoyuz 2.5 times)
shareholders | 1700
in thousands

of people.
2008 100 |27.6]13.9( 11.2 30.9 49 | 9.6 1.8
2017 100 [20.7] 95 100 [46[37.4 57| 51| 23
Total volume | 203.4/ (by Tsentrosoyuz annual 1 at 1%)
of activity in | 217.2
billions of
rubles
2008 100 32.1 (179 16.8 9.5 6.2 | 125 | 3.7
2017 100 [36.8]157]13.6[44] 1.4 |59 ]| 112] 3.4
Number of | 272.3/ (by Tsentrosoyuz | 2.0 times)

employees in | 130.0
thousands of

people
2008 100 |31.9(17.1| 14.1 11.9 5.8 | 133 35
2017 100 |30.3|14.3]| 12.2 5.3 | 30 | 6.0 | 12.6| 3.3

Such a distribution of the number of enterprises as a whole fits into the
overall picture of Russia’s population distribution and its economy according
to objective reasons: the initial difference in the resource and entrepreneurial

5  Federal district: (1) Volga (FD), (2) Central (FD), (3) North-West
(North Caucasus Federal district), (4) the South (SFD), (5) North Cau-
casus (North Caucasus Federal district), (6) Ural (UFD), (7) the Sibe-
rian (Sibfo) and (8) far East (Dalfo).
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potentials of the regions, due to the regional and sector specialization of the
economy; regional policies to achieve self-sufficiency; the specifics of the for-
mation of effective demand and the state of the internal regional market.

Consumer groups of the Central European Union of the Russian Fe-
deration according to the average total volume of activities for 2008-2017 are
presented in Table 2.

The task of the rational grouping of organizations in the Tsentrosoy-
uz system of the Russian Federation was solved by the method of clustering
objects, which most clearly reflects the features of multidimensional analysis
in terms of their classification and was confirmed by the grouping of objects
according to aggregate activity. The analysis of the group socio-economic in-
dicators of the development of the Russian Federation’s Tsentrosoyuz system
led to the conclusion about the correctness of the resulting groups, since the
average values for the analyzed aggregate’s amount of activity increases from
group to group: large — from 3.5 billion rubles and more; average — from 1.0
to 3.5 billion rubles; small — less than 1.0 billion rubles.

Table 2. Groups of consumers of the Central European Union and the Rus-
sian Federation according to the average total activity for 2008-2017.

The group interval | The average for the group Tempo changes
of the shops of Tsen- 2017/2008, %
trosoyuz in Russia | number of | total vol- | number of | the total
by the total volume | consumer ume of | consumer | volume of
of activity, millions unions activity, unions activities
millions
3500.1-u BbIILIE
2008 22 5926.6
2017 24 7117.5 109.0 120.1
1000.1-3500.0
2008 30 2008.8
2017 22 1899.1 73.3 94.5
100.0- 1000.0
2008 17 441.7
2017 18 516.9 105.9 117.0
Tsentrosoyuz RF
2008 69 2863.1
2017 64 3752.9 92.8 131.0
nr 3 (29) jesier 2019 Prawo i Wiez 11
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The number of large consumer unions in the Tsentrosoyuz system of
the Russian Federation with a total income of over 3.5 billion rubles reached
24 units in 2017. Moreover, in the Volga Federal District, they accounted for
86% of the total volume of consumer cooperation activities; in the Central
Federal District — 83%; in the North-West Federal District — 77% (Table
3). It is obvious that the processes of concentrating the activities of consu-
mer cooperation organizations are growing in the Volga Federal District. The
average aggregate turnover of the organizations of the Volga Federal District
amounted to more than 10.0 billion rubles (5.0% of the annual growth over
the last 7 years). A separate assessment of the activities of these organizations
is required in terms of regional and system-wide development.

Table 4 presents the average structure of the total volume of activi-
ty or industry diversification of activities according to groups of consumer
unions in the years 2008-2017. Obviously, the general development trends
within the types of services provided are generally preserved, although struc-
tural specifics are noticeable in large and small consumer unions: wholesale
turnover is growing dynamically in consumer unions with a volume of activi-
ty starting at 5 billion rubles; the diversity and increase in the volume of sales
of paid services to the population falls on small consumer unions.

Diversification of the system is one of the most complex and pro-
mising forms of concentration development. Diversification is estimated by
economists as a new evolutionary form of capital development, which arises
with the aim of obtaining additional advantages in comparison with the ca-
pabilities of individual enterprises operating independently. Diversified capi-
tal is a new complex system that has specific properties, such as high turnover
and mobility.

The main type of diversification, which is currently being actively
implemented in the consumer cooperation system of the Russian Federation,
is either conglomerate or unrelated diversification, which consists in joining
new industries and activities that have high profitability: tourism, agriculture,
hotel business, construction, hunting, fishing, and fish processing, etc.

New strategic interests and innovations in the development of the co-
operative sector can be considered to be:

—  meeting new needs, including individual ones;

—  the emergence of new motives for joint activities in the field of personal
relationships;

—  protection, restoration, and transformation of the environment;

—  the emergence of new high-precision small-sized equipment;

—  the general trend to downsize giant enterprises, creating hundreds of
small cooperative and individual production units around the main en-
terprise;

14 Prawo i Wiez nr 3 (29) jesieri 2019
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the rational use of hired labor in agricultural cooperation and an

increase in the share of expenditures on housing, energy, equipment in

credit cooperatives, etc.

The difference in the steadily growing and falling positions in the
areas of diversified activity as a percentage of the total volume of activity by
consumer unions in the Russian Federation’s Tsentrosoyuz is presented in

table 5.

Diversification is the most effective way to develop the economy of
consumer cooperation in modern conditions, and it involves the integration
of diversified enterprises and the creation of integrated complexes.

Table 5. Comparative characteristics of indicators of the diversified activity of
consumers with average values by the Russian Federation’s Tsentrosoyuz sy-

stem for 2013 and 2016

Name of consumer unions
with indicators significantly
higher than the average
for the Tsentrosoyuz system
of the Russian Federation
(deviations)

The average
percentage of
diversified ac-
tivities of the
Tsentrosoyuz
of the Russian
Federation for
2013 and for
2016 (in % of

the total volume
of activities)

The name of the Potrebsoyuza
with rates significantly below
the average for the system
of the Tsentrosoyuz
of the Russian Federation
(deviations)

Adygei 87.8 (20.6)

The Kalmyk of 95.8 (28.6)
Sverdlovsk 83.2 (16.0)
Magadan is 94.5% (27.3)

Retail trade
turnover
67.2
63.9

Astrakhan is 41.5 (-25.7)
Dagestan 32.7 (-34.5)
Kabardino-Balkar 43.6 (23.6)
North Ossetian 47.4 (-19.8)
Tatarsky 48.3 (-18.9)

Tomsk 49.9 (-17.3)

Seaside fisherman 48.4 (-18.8)
Penza 50.7 (-16.5)

Belgorod 11.7 (5.5)
Murmansk 12.0 (5.8)

The turnover of
public catering

Kabardino-Balkar 2.3 (-3.9)
North Ossetian 1.0 (-5.2)

Amur 14.87 (10.64)

Mari 11.7 (5.5) 6.2 Seaside 2.5 (-3.7)

6.3 Kamchatka 0.8 (-5.4)
Pskov 15.21 (10.98) Wholesale Ivanovsky 0.08 (-4.16)
Dagestan 16.66 (12.42) turnover Karelian 0.13 (-4.10)
Udmurt 15.77 (11.54) 4.23 Tomsk 0.16 (-4.08)
Tyumen North 12.54 (8.30) 4.5
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Astrakhan is 21.7 (12.3)
Kabardino-Balkar 43.3 (33.9)
Karachay-Cherkess 36.0 (26.6)
North Ossetian 31.0 (21.5)
Tatar of 33.1 (23.7 per)

Penza 19.6 (10.2)

Saratov 18.4 (9.0)

Purchase of
agricultural
products and
raw materials
9.4
10.6

Tula 2.1 (-7.3)

Yakut 1.9 (-7.5)

1.1 Kamchatka (-8.3)
Karelian 2.4 (-7.0)
Adygei 2.4 (-7.0)
Russian 2.4 GHz (-7.0)
Amur 2.4 (-7.0)

Krasnodar 16.0 (7.7)
Volgograd 18.1 (9.8)

The volume of
industrial pro-

Yaroslavsky 2.6 (-5.7)
Stavropol 2.3 (-6.0)

Penza 21.0 (12.7) duction

Seaside fisherman 15.5 (7.2) 8.3

Kamchatka 17.4 (9.1) 9.5

Dagestan 19.17 (17.25 in) Paid services to | Orlovsky 0.26 (-1.65)
Tuvan 15.39 (13.47) the population | Yaroslavsky 0.28 (-1.63)
Kamchatka 11.08 (9.16) 1.92 Penza 0.24 (-1.68)
Republic Of Altai 5.96 (4.05) 5.3 The North of Tyumen 0.05

Murmansk 5.74 (3.82)
Astrakhan 5.34 (3.43)
Stavropol 4.97 (3.05)

(-1.87)

Khabarovsk 0.12 (-1.80)
Sverdlovsk 0.32 (-1.60)
Zabaikalsky 0.26 (-1.66)

In the areas of socio-economic development of consumer coopera-
tion, formulated according to the concept of the development of the system
of consumer cooperation for 2017-2021, the sector education system is being
updated due to its new role and importance. According to the data of the In-
ternational Cooperative Alliance, no other country in the world has anything
analogous to the educational system operating in the Russian consumer coo-
peratives. Established at the beginning of the 20th century, it provides trai-
ning at various levels for approximately 10,000 organizations combining dif-
ferent branches of activity for enterprises, resulting in a synergistic effect that
extends not only to the system’s economic but also social activity. The con-
ceptual directions of the socio-economic development of consumer coope-
ration include those defined in the concept of development of the system of
consumer cooperation for 2017-2021 (approved by the Decree of the Coun-
cil of the Central European Union of the Russian Federation on September
14, 2016).

The cooperative sector of the Russian Federation is stepping up work
to create its own common scientific and technological space based on the
generation of knowledge (commonality and complementarity of scientific
schools and research organizations); innovative infrastructure; financial su-
pport to determine the desired state of the system through the use of in-
novative potential; identifying potential consumers of innovative products;
coordinating the strategic interests of science, education, business and the
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local community; linking the innovative development program of the coope-
rative sector with the regional strategy of small and medium-sized businesses
in the overwhelming number of Russian regions. Today in the system of coo-
perative education there are two network universities: the Russian University
of Cooperation (Mytishchi, Moscow Region), and the Siberian University of
Consumer Cooperation (Novosibirsk) with a branch network. There are also
48 branch educational organizations for secondary vocational education. The
corps of students is nearly 60,000; the number of full-time teachers is about
6000, among whom over 200 are doctors of science and more than 1200 are
candidates of science.

The goals and objectives of the educational system of consumer coo-
peration include:

—  developing and replicating competitive programs and services in the
education network for the staffing of small and medium-sized busines-
ses, including consumer cooperation;

—  developing an optimal infrastructure, an ecosystem for creating coope-
rative entrepreneurship;

—  ensuring leaders access to the cooperative movement, personnel reserve
and personnel for creating the latest competitive competence deve-
lopment programs;

—  expanding the scale of youth entrepreneurship in the form of a coopera-
tive movement and an increase in the share of graduates in the status of
an entrepreneur or the organizer of a cooperative;

—  ensuring the effectiveness and sustainability of educational organiza-
tions of the Central European Union system of the Russian Federation
through integration and participation in the implementation of govern-
ment programs.

A special place is occupied by the problem of developing one’s own
fundamental science, which is necessary for perceiving other people’s discove-
ries, accumulating one’s own reserves in relevant areas of knowledge, and cre-
ating human potential for applied research and development. All this favors
the creation of a saturated methodical environment and the combination of
foreign and domestic discoveries, which may be critical for the commerciali-
zation of the latter by giving them unique qualities. Having our own results
in the field of research and development opens up the prospect of real tech-
nological cooperation with foreign companies, up to the joint commercializa-
tion of different parties, but with complementary discoveries.

It was revealed that to ensure the development of the economy as
a whole, it is necessary that the level and quality of science and education of
labor resources coincide with the social demands of the region’s economy. In
this connection, the Cooperative Education Model is being updated as the
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»network multilevel educational complex,” creating an innovative educatio-
nal space in the regions where the system of consumer cooperation is looking
for new formats for its own development.

The content of the priority tasks of the Roadmap for the implementa-
tion of the Concept of Educational Organizations of the System of the Cen-
tral European Union of the Russian Federation are:

1. Modernization of sector secondary special and higher educational
institutions in the interests of developing small, medium-sized and cooperati-
ve business organizations (forming the Strategic Development Team of Uni-
versity and Vocational Education of the Tsentrosoyuz of the Russian Federa-
tion and deploying expert-design works / R & D on priority areas; forming
a public model of managing education for consumer cooperation; restoring
the status of the ,sector education system” in the documents of the Ministry
of Science and Higher Education of Russia, Rosobrnadzor).

2. Improving the public quality and economic eficiency of sector
education (managing the “bridging the gap in quality and efficiency levels”
of educational organizations and introducing a program of sector monitoring
of graduate quality and management efficiency of higher and secondary spe-
cialized educational institutions of consumer cooperation; demonstrating the
results of implementing international standards for cooperative business in
the International Cooperative Alliance, WSI Movement, and Centroso Part-
ner Companies according the Russian Federation’s law through the activities
of educational organizations of consumer cooperation);

3. Development of the student cooperative entrepreneurial move-
ment (forming the Roadmap of the youth investment policy of the Central
European Union of the Russian Federation; improving the effectiveness of
the industry youth championship-movement and managing the influx of ta-
lents into the system of cooperative education and cooperation; opening an
acceleration platform for communication, investment support for youth ini-
tiatives for cooperation and the “Youth Forum of Youth Cooperative” move-
ment involving Centrosoyuz Russian partners, the federal executive, the le-
gislature, and the deployment of activities for the Central Council of Student
teams).

An analysis of the realities of the economic state of the consumer
cooperation system showed that the process of formation and development of
market relations in the Russian Federation as a whole had a negative impact
on its ,tempo” indicators. Under these conditions, it seems necessary to deve-
lop an effective methodological approach to ensuring the economic security
of the system of consumer cooperation through the reservation of resources
to overcome the variability of the external environment. At the same time,
by economic security, we understand the state of the system of consumer
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cooperation able to guarantee its prospective competitiveness in the condi-
tions of potential threats to the external environment.

Under modern resources, the creation of system sustainability is con-
sidered to be: the involvement of more and more broad layers of employees
of the system itself, as well as residents of the service area, in creative activi-
ty through stimulating individualized requests; the virtualization of coope-
rative values in the Internet space; creating a unified information database
(a system of indicators and threshold values) for monitoring threats and the
damage caused to the system’s economy; coordination and methodological
management of the activities of consumers unions on issues related to crisis
management; implementation of policies for the financial recovery of consu-
mer economies; and creating developmental programs for problematic con-
sumer societies, etc.

Conclusion

Thus, from the assertions made, it follows that the obstacles in the de-
velopment of consumer cooperation have a complex, systemic nature, which
complicates their elimination or the reduction of their influence and requires
an adequate approach. It appears that in order to ensure the positive dyna-
mics of the development of consumer cooperation in Russia, the Tsentrosoy-
uz system of the Russian Federation should expand and improve many factors
for its development that would serve as an evolutionary form of capital trans-
formation and as a basis for creating new economic relations.

The experience of the functioning of the system of consumer coope-
ration in Russia is appropriate to consider as a unique form of management,
and positive developments are possible to apply in all types of business.
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Tomasz Bakowski

Cooperatives as Entities Performing
Public Tasks with Particular Emphasis
on Social and Energy Cooperatives

The implementation of public tasks is the ratio legis of various state structures, in par-
ticular public administration. However, today, entities outside the public administration system,
including cooperatives, are increasingly involved in the implementation of public tasks. Coopera-
tives, as voluntary associations of persons, conducting economic activity in the interest of their
members, due to a specific legal, organizational and functional structure, have the ability to “na-
turally” combine participation in business transactions with the implementation of public tasks.
Cooperatives, in addition to traditional, complementary to business, social and educational-cul-
tural activities conducted for the benefit of their members and their environment, support public
administration in the implementation of other public tasks. The legislator introduces specific le-
gal solutions, providing the basis for the creation and operation of cooperatives largely focused
on the implementation of their organizational and statutory goals in a specific area of social and
economic life, both through conducting business activity and, or even primarily to implement
public tasks. Such particularly strong involvement in the implementation of public tasks illus-
trates the activities of social cooperatives and energy cooperatives. Currently, in the latter case,
efficiency in the implementation of public tasks largely depends on making significant changes
to the applicable legal order.

Tomasz Bakowski Introduction

In the light of the current le-

Professor gal order and contemporary socio-
University of Gdasisk -economic conditions, the imple-
mentation of public tasks falls within

the scope of various state structures.

The tasks that are aimed at satisfying

the current collective needs of socie-

ty are entrusted for the implementa-

tion to the broadly understood pub-

lic administration (government and

self-government  administration).

Entities outside the public admini-

stration system can be also, and they

actually are, involved in this activi-

ty. This is due to appropriate legal re-

gulations supporting the process of

building a civil society for 30 years
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(not without difficulties'), but also results equally from the ,economic calcu-
lation”. Entities outside the public administration system that perform public
tasks include primarily foundations and associations, in particular those with
the status of public benefit organizations. Entrepreneurs also cooperate in the
implementation of public tasks, using, among others, legal mechanisms for
the privatization of municipal services, education or activities involving the
construction and operation of infrastructure facilities.

Since many years a visible contribution to the implementation of the-
se tasks has been also made by entities taking the legal form of a cooperative.
The essence, organization and goals of cooperatives are reflected, inter alia, in
the objective and subjective scope as well as methods of cooperative participa-
tion in the implementation of public tasks. This in turn is a derivative of the
legal regulation of the organization and functioning of cooperatives.

Cooperatives operating on the basis of general provisions

The basic normative act regulating the organization and function-
ing of cooperatives, which is the Act of 16 September 1982 — Cooperative
Law? (hereinafter: ,cooperative law”), provides that cooperatives, in accor-
dance with art. 1 § 1 of this act, are voluntary associations of an unlimit-
ed number of persons with variable personal composition and variable share
fund, which conducts joint economic activity in the interest of their mem-
bers. According to art. 1 § 2, in addition to economic activities, a cooperative
may also conduct social, educational and cultural activities for the benefit of
its members and their environment. Therefore, this very general legal basis
provides all cooperatives, regardless of the subject of economic activity that is
their obligatory element, with the possibility to undertake and conduct social,
educational and cultural activities which from the perspective of the scope of
activity of both central and local administration are undoubtedly included in
public tasks.

From the perspective adopted in this study, special attention should
be paid to labor cooperatives provided for in the cooperative law, including
their special types such as the cooperatives of the disabled, the cooperatives of
blind persons or the labor cooperatives of folk and artistic handicraft.

The whole category of labor cooperatives seems to be more or less dif-
ferent from other cooperative types due to the shift of focus from ,,conducting

1 M. Stec, M. Maczynski, Wprowadzenie, [in:] Partycypacja obywateli
i podmiotow obywatelskich w podejmowaniu rozstraygnigd publicznych na
poziomie lokalnym, ed. M. Stec, M. Maczy1iski, Warszawa 2012, p. 13

and next.
2 Offcial Journal of Laws ,,Dziennik Ustaw” 2018, item 1285.
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joint business activity” primarily focused on making profits® to providing
workplaces for cooperative members®. Thus, as it is pointed out in the li-
terature, in the latter case ,profit is not the main, but a side goal of labor
cooperatives™. On the other hand, due to its strong axiological and anthro-
pological background, work is perceived as one of the basic aspects of human
existence® and has a significant impact on social life, which makes it the sub-
ject of public administration’s interest. Care over work and its related phe-
nomena, including broadly understood labor protection, becomes a public
task in a way. The normative confirmation of this thesis in the legal system
is the establishment of a separate department of government administration
responsible for matters related to work’. On the other hand, the substanti-
ve perspective is regulated, among others, by the provisions of the Act of 20
April 2004 on employment promotion and labor market institutions®. This
Act, in accordance with its art. 1 p. 1, defines the tasks of the state in the field
of employment promotion, mitigating the effects of unemployment and pro-
fessional activation’.

3 Compare the decision of the Court of Appeal in Gdarisk of 22 October
2018 (case III AUa 283/2018), Lex nr 2609021, or the decision of the
Court of Appeal in Biatystok of 25 April 2018 (case III AUa 234/2018),
Lex nr 2546194.

4 See: P. Zakrzewski, Cel spdldzielni, ,Kwartalnik Prawa Prywatnego”
No. 1, 2005, p. 79.

5  Ibidem.
See: Jan Pawet 11, Laborem exercens, Warszawa 1982, p. 6.

7 See: Art. 5 p. 16 of the Act of 4 September 1997 on government ad-
ministration departments (consolidated text: Official Journal of Laws
,Dziennik Ustaw” 2018, item 762, with later amendments). In accor-
dance with art. 21 p.1 of this act, the labor department is responsible of
the following matters: 1) employment and preventing unemployment;
2) employment relations and working conditions; 3) employee remuner-
ation and benefits; 4) collective labor relations and collective disputes;
5) trade unions and employers” organizations.

8  Consolidated text: Official Journal of Laws ,Dziennik Ustaw” 2018,
item 1265, with later amendments.

9  According to art. 1 p. 2 of the act on employment promotion and labor
market institutions, the tasks of the state in the field of employment pro-
motion, mitigating the effects of unemployment and professional activa-
tion are available through the labor market operating for the purpose
of: 1) ensuring full and productive employment; 2) developing human
resources; 3) achieving high quality work; 4) strengthening social inte-
gration and solidarity; 5) increasing mobility on the labor market.
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Already in the light of the only initially indicated statutory solutions,
there should be no doubt that labor cooperatives, in their various forms, par-
ticipate in the implementation of public goals and tasks assigned to the de-
partment of government administration under the term ,work” and they re-
ally support the tasks specified in the act on employment promotion and la-
bor market institutions.

To an even greater extent and in additional dimensions, public ta-
sks are carried out by the aforementioned special types of labor cooperatives,
such as the cooperative of the disabled and the cooperatives of blind persons
as well as the cooperatives of folk and artistic handicrafts. The cooperative
of the disabled and the cooperative of blind persons are mainly involved in
the professional and social rehabilitation of the disabled and blind persons
through work in a jointly run enterprise, which directly results from art. 181a
of the cooperative law. The same provision determines the goals of the coope-
ratives of folk and artistic handicrafts which are creating new and cultivating
traditional values of material culture, as well as organizing and developing
folk and artistic handicrafts, art and the artistic industry.

The fact that the cooperative formula, which assumes that the coo-
perative is not only an entrepreneur carrying out business activity but also an
entity performing public tasks, has not been exhausted and has not purely
historical dimension is proved by regulations introducing to the legal system
new types of cooperatives, including those which objectives lead to the imple-
mentation of public tasks as in case of social and energy cooperatives.

Social cooperatives

Initially, the institution of social cooperatives was introduced to coo-
perative law by the provisions of the Act of 20 April 2004 on employment
promotion and labor market institutions'®. Then in 2006 it was regulated in
a separate Act of 27 April 2006 on social cooperatives'. The reasons for the
separate statutory regulation of the organization and functioning of social
cooperatives include, inter alia, their purpose and tasks, as well as the need to
support their activity with public funds'.

In the literature it is often indicated that Polish legal regulations con-
cerning the organization and functioning of social cooperatives are modeled
on the solutions adopted in Italian law, in which these cooperatives constitute

10 Official Journal of Laws ,,Dziennik Ustaw”, No. 99, item 1001.
11  Consolidated text: Official Journal of Laws ,Dziennik Ustaw” 2018,
item 1205.

12 Z. Niedbala, Zakladanie i wspieranie spotdzielni socjalnych jako dziata-
nia ograniczajgce bezrobocie, [in:] Bezrobocie i polityka zatrudnienia, ed.
Z. Géral, Warszawa 2013, pp. 251-252.
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one of the forms of a social enterprise'®. The social cooperatives, pursuant to
art. 2 p. 1 of the above-mentioned act, run a joint enterprise based on the per-
sonal work of members and employees of the cooperative. It should be emp-
hasized that the aim of work is not only to earn money, but also, pursuant to
art. 2 p. 2, to satisfy other needs such as the social reintegration of the coo-
perative members and employees, who are often unemployed, jobseekers, di-
sabled, trying to become independent (leaving a foster family, a family orp-
hanage, a care and educational institution or a regional care and therapeutic
institution). The act also provides for the possibility of working in a social
cooperative by persons sentenced to restriction of liberty. Also in this case the
work is primarily aimed at the social reintegration of convicts.

The term ,social integration” shall be understood in this context as
activities aimed at rebuilding and maintaining the people’s ability to partici-
pate in the life of the local community and to perform social roles in the place
of work, residence or stay. It should also be noted that the activities of the so-
cial cooperative for the benefit of these people are not carried out as part of its
business activity. In addition, in accordance with art. 2 p. 3 of the act on so-
cial cooperatives, such cooperative may also conduct social, educational and
cultural activities for the benefit of its members, employees and their local
environment, as well as socially useful activities in the sphere of public tasks.
In the latter case their activity is becoming similar to the activities of entities
with the status of non-governmental organizations.

The activities of a social cooperative for the benefit of social and pro-
fessional reintegration, as well as the activities specified in the above men-
tioned art. 2 p 3 of the act on social cooperatives, is not qualified under the
applicable law as an economic activity. This, in addition, strengthens the sta-
tus of social cooperatives as entities performing public tasks. On the other
hand, in the financial dimension, the public nature of the tasks performed by
social cooperatives is confirmed by the statutory possibility of supporting the
activities of these cooperatives from the state budget or the budget of the local
government unit, including subsidies, loans and others. An original example
of supporting social cooperatives by local government authorities comes from
Gdansk. The Dalba Social Cooperative has been provided with a room in the
building of the City of Gdansk where the disabled cooperative members can
run a bistro bar'.

13 M. Gersdorf, Spétdzielnie socjalne, (in:] Z zagadnien wspitczesnego pra-
wa pracy. Ksigga jubileuszowa Profesora Henryka Lewandowskiego, ed.
Z. Géral, Warszawa 2009, p. 452.

14 Niepetnosprawni wuruchamiajq bistro w Urzedzie Miasta Gdariska,
<https://www.pfron.org.pl/komunikaty-z-regionu/szczegoly-komuni-

katu/news/niepelnosprawni-uruchamiaja-bistro-w-urzedzie-miasta-
-gdanska/#content>, [accessed: 10.06.2019].

24 Prawo i Wiez nr 3 (29) jesieri 2019



Tomasz Bgkowski, Cooperatives as Entities Performing Public Tasks with ...

It should be noted that the doctrine of law also strongly emphasizes
the non-commercial nature of social cooperatives, which makes this type of
cooperative a special instrument for the implementation of public tasks. A so-
cial cooperative is rightly treated as an institution combining economic and
social goals®. As pointed out by M. Gersdorf, the act on social cooperati-
ves, ,assumes the implementation of the principle <<work instead of allowan-
ce>> and thus falls under the policy of the state implementing the workfare
doctrine™®.

Energy cooperatives

Energy cooperatives are the second, relatively recently introduced to
the Polish legal order, type of cooperatives clearly involved in the implemen-
tation of public tasks. The legal regulation of energy cooperatives was intro-
duced into the Act of 20 February 2015 on renewable energy sources' by the
provisions of the Act of 22 June 2016 amending the Act on renewable energy
sources and certain other acts'®. In the light of the cited provisions, the energy
cooperative is a cooperative within the meaning of the cooperative law that is
mainly involved in the production of: a) electricity in the installations of the
renewable energy sources with a total electrical capacity of no more than 10
MW or b) biogas in the installations of the renewable energy sources with the
annual capacity of no more than 40 million m3 or ¢) heat in the installations
of the renewable energy sources with a total capacity not exceeding 30 MW
— and keeping balance between the demand and the distribution or trading
of electricity, biogas or heat for the own needs of the energy cooperative and
its members, connected to the area-defined power distribution network with
a voltage lower than 110 kV or gas distribution or heating network, in the
area of rural or urban-rural communes within the meaning of the provisions
on public statistics.

The above definition of an energy cooperative (which raises signifi-
cant reservations that will be presented later in this study), and thus the de-
termination of its subject and scope of activities, have been changed by the
amendment of the act on the renewable energy sources of 2018". Currently,
an energy cooperative is a cooperative within the meaning of the act of 16

15 E. Staszewska, Srodki prawne przeciwdziatania bezrobociu, Warszawa
2012, p. 248.

16 M. Gersdorf, Spétdzicelnie..., op. cit., p. 450.

17 Consolidated text: Official Journal of Laws ,Dziennik Ustaw” 2018,
item 2389, with later amendments.

18 Official Journal of Laws ,,Dziennik Ustaw” 2016, item 925.

19  The Act of 8 June 2018 on the amendment of the act on the renewable

energy sources and some other acts, Official Journal of Laws ,,Dziennik
Ustaw” 2018, item 1276.
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September 1982 — cooperative law which is mainly involved in the production
of electricity, biogas or heat in the installations of the renewable energy sour-
ces and keeping balance between the demand for electricity, biogas or heat,
solely for the own needs of the energy cooperative and its members, connec-
ted to the area-defined power distribution network with a voltage lower than
110 kV, gas distribution network, or a heating network. As indicated above,
in the current legal system, the scope of operations of the energy cooperative
has excluded the possibility, inter alia, of energy distribution or energy trade.

The amendment, by narrowing the subject of the cooperative activity
to the production of electricity, biogas or heat, limited or (depending on the
approach to the social importance of fuel and energy production) even exclu-
ded the possibility of the energy cooperation’s participation in the imple-
mentation of public tasks. There is no doubt that in the current legal system
the distribution of electricity is considered a public task. This is confirmed,
among others, by art. 7 of the Act of 8 March 1990 on the commune self-go-
vernment® that determines the commune’s own tasks (which are essentially
public tasks) including those aimed at satisfying the collective needs of the
local community, as well as supplying electricity and heat to the commune’s
inhabitants.

As it has been already mentioned, the initial statutory definition of
the energy cooperative and consequently its scope of activity, including distri-
bution activities, could raise fundamental doubts. The legal definition of an
energy cooperative has limited the scope of the potential recipients of the
electricity, biogas or heat produced by the cooperative to the cooperative it-
self and its members. Both previous and current legal solutions in the discus-
sed area give grounds for recognizing that a specific paradox has occurred as
a result of the described legislative measures. This paradox is that the energy
cooperatives, by acquiring their separate legal regulation and becoming a new
specific type of a cooperative, lose to a large extent the distribution possibi-
lities because of the liquidation of the market of external recipients, and in
the current legal status they completely lose the possibility to distribute fuels
and energy.

It should be explained that before the amendment of the act on rene-
wable energy sources of 22 June 2016 introducing legal regulation of energy
cooperatives, such cooperatives could operate and act on the basis of gene-
ral provisions, so on the basis of the cooperative law. The first such coope-
rative in Poland was Spéldzielnia Nasza Energia established in the Zamos¢
district in Lublin Province. An integrated agricultural biogas plant was built

20 Consolidated text: Official Journal of Laws ,Dziennik Ustaw” 2019,
item 506.
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there using existing agrarian conditions®. In the cooperative law regime, the
energy cooperative was not limited in the scope of energy and fuel recipients,
and it should be remembered that both the production and transmission, sto-
rage and trade of fuels and energy was then and is currently a licensed acti-
vity, the rules and conditions of which are governed by the Act of 10 April
1997 — Energy Law?**. There are also appropriate exemptions provided to the
obligation to obtain licenses which relate, inter alia, to the production of elec-
tricity from agricultural biogas.

The current legal position of energy cooperatives makes us reflect on
the need to reformulate them. Given the current trends to at least partially
shift the economy to the use of energy from renewable sources and to use the
legal form of an energy cooperative in order to produce and supply ecological
fuels and energy, the postulates of changes in applicable law seem sufficiently
justified. It is worth mentioning that, for example, in Germany in recent ye-
ars there has been an intensive development of energy cooperatives, which to-
tal number at the end of 2013 was almost 900%. It should also be noted that
German cooperatives not only produce, but also provide fuel and energy to
consumers through their own networks*.

Restoring the possibility of distribution fuels and energy to the scope
of operation of energy cooperatives and enabling their acquisition by mem-
bers of the local community who are not members of the cooperative (as it
happens - maintaining the right proportions — f. ex. in case of distribution
of dairy cooperative products) in many cases would create an opportunity to
support the commune in the implementation of public tasks which include
meeting the needs of the local community in the field of energy supply.

The postulated changes in the current legal order could not, of cour-
se, be limited only to the modification of the statutory definition of an energy
cooperative. They should also refer to the conditions currently arising from
the provisions of the energy law which regulate production and distribution

21  gramwzielone.pl, Spétdzielnia Nasza Energia. Powstaje pierwsza w Polsce
spotdzielnia energetycznal,
<https://www.gramwzielone.pl/bioenergia/11409/spoldzielnia-nasza-
energia-powstaje-pierwsza-w-polsce-spoldzielnia-energetyczna>,
[accessed: 10.06.2019].

22 Consolidated text: Official Journal of Laws ,Dziennik Ustaw” 2018,
item 755, with later amendments.

23 Unia Producentéw i Pracodawcéw Przemystu Biogazowego, Czy spdt-
dzielnie energetyczne przyjmaq si¢ w Polsce?, <https://[www.cire.pl/pliki/2/
upebi.pdf>, [accessed: 10.06.2019].

24 7. Ginalski, Spdtdzielnie energetyczne,
<https://www.cdr.gov.pl/images/Radom/pliki/oze/spoldzielnie_energe-
tyczne.pdf>, [accessed: 10.06.2019].

nr 3 (29) jesier 2019 Prawo i Wiez 27



ARTYKULY

of fuels and energy in order to create a legal framework enabling energy coo-
peratives to operate in this area.

Conclusions

Due to the nature of this study and the place of its publication, the
outline of key issues related to cooperatives as entities performing public ta-
sks, presented above, was primarily aimed at confirming the belief that the is-
sue indicated above deserves much more in-depth research. Thanks to them,
it would be possible to answer the basic question about the organizational
and functional phenomenon of the cooperative, which allows combining bu-
siness activities with the implementation of public tasks. Combining these
two areas of activity, which also deserves a deeper reflection, is possible even
with such a distribution of emphasis, in which not business activities but the
implementation of public tasks will have the priority.

Already on the basis of this synthetic study it can be argued that,
in essence, cooperatives have this specific ,something” that contributes po-
sitively to the performance of public tasks, in particular tasks in the field of
administration’s responsibility. It is also interesting that in the era of the do-
minance of the so-called third sector, which includes non-governmental or-
ganizations operating pro publico bono, such as foundations which are legal
structures with ancient roots® that experience a peculiar renaissance at the
moment, cooperatives, due to that phenomenon (still waiting for the in-depth
analysis) are existing and developing. Cooperatives, which during the Polish
People’s Republic were perceived as a tolerated relic of capitalism?®, and af-
ter 1989 as an element of the bankrupt command and distribution economy
being a legacy of the socialist system, today, as evidenced by the case of rene-
wable energy sources, broaden their scope of activity by covering more and
more new areas, in which they find not only new fields for conducting bu-
siness activity but also opportunities to participate in the implementation of
public tasks.

25 P. Suski, Stowarzyszenia i fundacje, Warszawa 2008, p. 317.
26 M. Gersdorf, Spétdzielnie. .., op. cit., p. 451.
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The De Lege Ferenda Propositions
Regarding the Membership in the

Cooperative in Poland

The article analysis the de lege ferenda propositions on membership
in the cooperative in Poland. In this matter the article takes into account the
Polish legal doctrine as well as foreign legal solutions. First, the article discuss
cooperative member’s rights. Secondly, the article contemplates the required
by Polish law number of cooperative founders. Thirdly, the article considers
the possibility of wide spreading the investing member category in Polish co-
operative law. Fourthly, the article discusses the concept of the cooperative
share and considers the character of shares transfer inter vivos. Finally, the
article also postulates new regulations concerning the membership in credit
unions, regarding the credit unions members common bond and submitting
the membership declaration in electronic form.

Dominik Bierecki L Introduction

The article contemplates the

Ph.D. possibility of introduction into Po-
Cooperative Research Institute, Sopot, Poland ~ lish law new solutions regarding
the membership in the cooperative.

The analysis carried out in the artic-

le, regarding the comparative study,

shows the need for changes in the

legal regulations of membership in

the cooperative in Poland. The ana-

lysis is carried out also because in

Polish legal practice membership in

the cooperative is considered to be

less legally and economically attra-

ctive then membership in other then

cooperatives organizations that con-

duct business activity, i.e. commer-

cial companies. The aim of the artic-

le is to propose new legal institutions

and to contemplate the necessary

changes in existing ones in order to
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encourage the acquisition of membership in the cooperative and, consequ-
ently, influence the development of the cooperative movement in Poland by
increasing the number of cooperatives and their members. In this regard the
article firstly outlines the cooperative member legal situation as it introduces
the rights that the member acquire with relation to the membership in the
cooperative. Next, the article indicates propositions for new regulations that
would lead to limiting the number of required cooperative founders. This
propositions are introduced in the article with their reference to the open na-
ture of cooperative membership.

Bearing in mind the importance of economic situation of cooperati-
ves and their members, the article indicates propositions regarding the possi-
bility of introducing into Polish cooperative law the regulation of investing
members and also expanding Polish cooperative law regulation of transfer of
cooperative shares inter vivos. The article explains the legal character of the
investing member as well as members shares and their transfer and addres-
ses issues concerning those legal institutions in reference to the nature of the
cooperative.

Also, the article concerns membership in the credit union as increa-
sing the number of credit unions members is crucial for their development.
In the article the expansion of the scope of membership common bond is pro-
posed as well as enabling membership in the credit unions of their members
organizations and the possibility of submitting the membership declaration
to the credit union in an electronic form.

II. Cooperative member’s legal situation
Ex definitione cooperatives are corporate legal entities (art. 1 § 1

of 16th of September 1982 Polish Cooperative Act' — PCA)*. Due to the

Journal of Laws 2018 item 1285.

2 'The corporate nature of a cooperative is adopted in legal systems aro-
und the world and is emphasized by the definition of the cooperative
adopted by the International Cooperative Alliance (ICA). According
to this definition, a cooperative is an autonomous association of per-
sons united voluntarily to meet their common economic, social and
cultural needs and aspirations through a jointly owned and democra-
tically controlled enterprise (art. 5 of the International Cooperative Al-
liance Bylaws [http://ica.coop/en/basics/alliance-rules-and-laws, access
24.03.2019]. The corporate nature of the cooperative is also expressed
by the Principles of European Cooperative Law, developed as a model of
cooperative legislation and expressing the characteristics of cooperatives
adopted in the International Cooperative Principles (see: A. Fici, [in:]
Principles of European Cooperative Law. Principles, Commentaries and
National Reports, Cambridge-Antwerp-Portland 2017, p. 19).
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corporate character of the cooperative, the issue of membership in the coo-
perative is one of the central subjects of interest in the doctrine of cooperati-
ve law. In the doctrine, membership in a cooperative is understood in three
different ways?, as: the actual state of belonging to a cooperative, an abstra-
ct relationship of membership in a cooperative and a specific relationship of
membership in a cooperative®. Also the civil legal nature of the membership
in the cooperative is widely accepted’. Under Polish law membership in the

3 See: K. Pietrzykowski, Powstanie i ustanie stosunku cztonkostwa w spét-
dzielni [Establishment and Termination of Membership in the Cooperati-
vel, Warsaw 1990, p. 71.

4 In Polish legal doctrine the notion of an abstract and a specific civil law
relation is distinguished. See. A. Klein, Elementy zobowigzaniowego sto-
sunku prawnego [Elements of the Obligation Legal Relationship], ,Zeszyty
Naukowe Uniwersytetu Wroctawskiego, Prawo” XIV, 1980, p. 11-18.
An abstract civil law relation is a general and legal model expressed by
legal norms in which entities and parties to this relationship are not
individualized, and the object and the content of this relationship is
not specific. Due to the legal event described in the hypothesis of the
legal norm that includes an abstract model of a civil law relationship,
the abstract relation transforms into the specific civil legal relationship,
the consequence of which is the individualization of civil law parties
and entities and the substantiation of the object and the content of this
relationship.

5 See: K. Pietrzykowski, Powstanie i ustanie..., op. cit., p. 98-99; A. Jed-
linski, Czlonkostwo w spétdzielczej kasie oszczednosciowo — kredytowej
[Membership in the Credit Union], Warsaw 2002, p. 170. The civil law
approach on nature of the membership in the cooperative has gone
through a complex genesis. Under the 29® of October 1920 Polish Coo-
perative Act the Polish Supreme Court supported the civil law nature of
the membership in the cooperative (Supreme Court judgement of 2™ of
March 1936, II1 OC 692 / 34, Orzecznictwo Sadéw Polskich 1937, item
164). However after World War II it was even questioned if a contract
may be the source of the membership in the cooperative. It was conside-
red whether membership in a cooperative arises as a result of a unilateral
act of a cooperative (see: W Jaskiewicz, Prawny stosunek pracy w polskich
spétdzielniach pracy [Legal Employment Relationship in Polish Labor Coo-
peratives], Warsaw 1955, p. 106; H. Swiqtkowski, H. Skiba, Podstawowe
zagadnienia spétdzielczosci w Polsce [Basic Issues of Cooperatives in Po-
land], Warsaw 1967, p. 18.; A. Stelmachowski, Komentarz do orzeczenia
Sqdu Najwyzszego z dnia 25 lipca 1968 r., III PRN 25/68 [Comment on
Supreme Court Judgement of 25" of July 1968, III PRN 25/68], ,Prze-
glad Spétdzielczego Instytutu Badawczego” 1968, point 1). Moreover
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cooperative should be considered as a conglomerate of 3 different types of re-
lated subjective rights®. First of all as a right to membership itself, affiliation
in a cooperative. Secondly as entitlements of a corporate nature, such as: the
right to vote at the general assembly of the cooperative (art. 18 § 2 point 1
of PCA), active and passive electoral rights to the cooperative bodies (art. 18
§ 2 point 2 of PCA) or the right to appeal to the general meeting against the
decision of another cooperative body (art. 24 § 6 point 1 of PCA). Thirdly as
pecuniary civil law rights related to membership, such as a claim (Anspruch)

a concept arisen presenting solutions of cooperative law in isolation
from civil law constructions (see: B. Stotwiniski, Zagadnienia prawne
samorzqdu spotdzielni [Legal Issues of the Cooperatives Self-Government],
Warsaw 1973, passim; idem, Z teoretycznych zagadnie prawa spétdziel-
czego [The Theoretical Issues of Cooperative Law], Warsaw 1973, passim).
This concept was critisied by S. Grzybowski, Prawo spétdzielcze w syste-
mie porzqdku prawnego [Cooperative Law in the System of Law], Warsaw
1976, p. 99, and M. Gersdorf, Prawne zagadnienia samorzqdnosci spdt-
dzielni [Legal Issues of the Cooperatives Self-Government], ,,Spétdzielczy
Kwartalnik Naukowy” No. 1, 1974, p 21. According to the other con-
cept the cooperative and the member concluded a sui generis contract
(see: R. Bierzanek, Prawo spdtdzielcze w zarysie [Outline of Cooperative
Law], Warsaw 1984, p. 106). However, it has been pointed out in the
literature that such a term does not explain what is the specific character
of this contract that would distinguish it from other civil law contracts
(see: B. Blazejczak, Powstanie stosunku cztonkostwa w spétdzielniach bu-
downictwa mieszkaniowego [Establishment of the Membership Relation in
Housing Cooperatives], ,Ruch Prawniczy Ekonomiczny i Socjologiczny”
No. 2, 1975, p. 21).

The central issue of the Polish doctrine of civil law is the subjective right
understood as the subjective possibility (Gelegenheit) of acting by the
entitled in the manner defined in the content of this right, guaranteed
by legal norms and protected by the state. See: A. Wolter, J. Ignatowicz,
K. Stefaniuk, Prawo cywilne. Zarys cz¢sci ogdlnej [Civil Law. Outline of
the General Part], Warsaw 2001, p. 129, 371; M. Pyziak — Szafnicka,
lin:] System Prawa Prywatnego, vol. 1, Prawo cywilne — cz¢s¢ ogélna [Pri-
vate Law System, vol. 1, Civil law - General Part], ed. M. Safjan, Warsaw
2012, p. 780-817; M. Blachut, Pojecie prawa podmiotowego we wspitczes-
nej liberalnej filozofii prawa [The Concept of Subjective Right in the Con-
temporary Liberal Philosophy of Law], ,Ruch Prawniczy, Ekonomiczny
i Sogjologiczny” 2002, p. 35-52.
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for share’s reimbursement or, in most cooperatives, the right to participate in
the distribution of the balance surplus’.

It should be noted that related with the membership in the housing
cooperative can be an obligatory right, namely a cooperative’s right to a pre-
mises. This right is of civil not corporate character as it is always associated
with a specific claim, i.e. its element is always a claim possible to be imple-
mented through a civil law process (art. 9 paragraph 6 of 15 of December
2000 Polish Housing Cooperatives Act® — PHCA)’. This right is so closely
bonded to the membership in the cooperative that both of those rights cannot
exist without each other (art. 11 point 1 of PHCA). Moreover the 2017 amen-
dment to PHCA'® bonded the existence of membership in the housing coo-
perative with acquisition of cooperative’s right to the premises (art. 3 point 1
of PHCA)". This right can be the already described right to the premises of
obligatory character. In this case membership acquisition could be required
before acquisition of the cooperative’s right to a premises. Such situation oc-
curs when cooperative’s right to a premises is going to be established in a new
housing cooperative’s building. In this case acquisition of the membership in

7 See: D. Bierecki, Spdldzielnia europejska w swietle prawa polskiego
[European Cooperative Society in the Light of Polish Law], Sopot 2017,
p. 254-255. The third category of civil rights related to the membership
in the cooperative is often considered as rights which derivatives from
the membership (see: A. Jedliiski, Czlonkostwo..., op. cit., p. 186-191;
K. Pietrzykowski, Powstanie i ustanie. .., op. cit., p. 54; M. Gersdorf, [in:]
Prawo spétdzielcze. Komentarz [Cooperative Act. Commentary], Warsaw
1985, p. 83-84; J. Ignatowicz, System ochrony praw cztonkéw spétdzielni
[The System of Protection of the Rights of Members of the Cooperative],
»Spoldzielczy Kwartalnik Naukowy” No. 2, 1987, p. 37; K. Stefaniuk,
Tres¢ i charakter prawny spétdzielczego prawa do lokalu typu wiasnoscio-
wego [Content and Legal Character of the Cooperative Ownership Right to
Premises], Warsaw 1978, p. 180.

Journal of Laws 2018, item 845 with further changes.
See: D. Bierecki, Spdtdzielnia europejska. .., op. cit., p. 254.

10 Act of 20th of July 2017 amending the Act on Housing Co-operatives,
the Act — Code of Civil Procedure and the Cooperative Act, Journal of
Laws 2017, item 1596.

11 On the other hand before the 2017 amendment to PHCA the reverse
principle was in force which bonded the existence of cooperative right
to premises with membership in the housing cooperative (see: K. Kréli-
kowska, Zasada zwigzania praw do lokalu z cztonkostwem w spétdzielni
mieszkaniowej [Principle of Bonding the Existence of Cooperative Right to
Premises with Membership in the Cooperative], Warsaw 2009, passim).
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the housing cooperative requires at least the acquisition of the claim to estab-
lish by the housing cooperative the cooperative’s right to a premises. This cla-
im arises as a consequence of contract on construction of the premises (art.
10 point 1 and art. 3* point 1 of PHCA). Membership in the cooperative ari-
ses ex lege by conducting this contract with the housing cooperative. Howe-
ver there are also other rights to premises in the housing cooperative which
burden housing cooperative premises as iura in re aliena. In case of acquiring
such right membership in the housing cooperative arises ex lege. On the other
hand transfer (e.g. sale) of this right results ex /ege in loss of the membership
in the housing cooperative.

IT1. Founding of the cooperative
Acquisition of the membership in the cooperative could be a result of
different legal actions:

1.  founding the cooperative ab initio (art. 17 § 1 of PCA),

2. acceptance of membership declaration by the cooperative (art. 16 § 1
and art. 17 § 1 of PCA),

3. merger of cooperatives per incorporationem (art. 96 of PCA and art. 19
(1) of SCER?") or per unionem (art. 19 (2) of SCER),

4.  division of the cooperative (art. 108 § 1 of PCA),

5. conversion of the cooperative into an European Cooperative Society
(Societas Cooperativa Europeae — SCE) (art. 2 point 1 (5) and art. 35 po-
int 1 of SCER), and

6. conversion of a SCE into other kind of cooperative (art. 76 point 1 of
SCER).

As a principle membership in the cooperative arises as a result of

a contract. However in some cases membership can arise as a result if unila-

teral legal action (division of the cooperative, conversion of the cooperative

into the SCE or conversion of the SCE into other kind of cooperative)”. The
contractual nature of the membership in the cooperative leads to conclusion
for the application of the general rules on concluding these bilateral legal acts

(art. 66 — 72" of Polish Civil Code* — PCC). However, the mode of conclu-

ding an agreement on founding of the cooperative ab initio", an agreement

12 Council Regulation (EC) No 1435/2003 of 22 July 2003 on the Statute
for a European Cooperative Society (SCE), Official Journal of the Euro-
pean Union of 18 August 2003, L 207/1.

13 See: D. Bierecki, Spétdzielnia europejska..., op. cit.,, p. 220-250,
327-335.

14 Act of 23" of April 1964 — Civil Code, Journal of Laws of 2018, item
1025 with further changes.

15 The cooperative is formed as a result of the founder’s agreement on the
founding of a cooperative, concluded in a special procedure of art. 6
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on admission to the cooperative or a contract for the merger of cooperatives
(including the merger to establish the SCE) is regulated by separate provi-
sions from the provisions of PCC (art. 6 § 1, art. 16 § 1, art. 17 § 1 — 4, art.
96 — 102 of PCA, and art. 19 — 34 of SCER). Also, art. 6 § 2 of PCA estab-
lish a conditio iuris for concluding an agreement on founding the cooperative
ab initio by at least 10 natural persons or 3 legal persons. An exception from
this rule is founding an agricultural production cooperative. Founding of this
kind of cooperative requires concluding the agreement by at least 5 natural
persons. The other exception is founding a cooperative by natural and legal
persons who run a homestead in a manner understood by the Act of 15" of
November 1984 on Agricultural Tax'® or who conduct agricultural activity
in the field of special departments of agricultural production. Also in those
cases concluding the agreement on founding of the cooperative is required by
at least 5 persons (art. 6 § 2a of PCA).

Bearing in mind the number of founders of the cooperative, Polish
legal doctrine concludes that the agreement on founding of the cooperative
is of multilateral nature. In the case of such a contract, each founder of the

§ 1 of PCA, and the statute is part of it content (see: K. Pietrzykowski,
Powstanie i ustanie..., op. cit., p. 95, 101; S. Szer, Prawo cywilne. Czgsé
ogdlna [Civil law. The General Part], Warsaw 1967, p. 262; S. Grzybow-
ski, Sytuacje prawne w toku tworzenia spétdzielni oraz odpowiedzialnos¢
zatozycieli [Legal Situations in the Course of Forming a Cooperative and
Liability of the Founders], ,,Spéldzielczy Kwartalnik Naukowy” No. 2,
1987, p. 25; B. Blazejczak, Lokatorskie prawo do spétdzielczego lokalu
mieszkalnego [The Member’s Right to the Cooperative Flat], Poznan 1979,
p. 41; R. Longchamps de Berier, Studya nad istotq osoby prawniczej [Stu-
dy of the Essence of a Legal Personality], Lviv 1911, p. 187; M. Wrzotek-
-Romanczuk, Rejestr spotdzielni. Zagadnienia materialnoprawne i proce-
sowe [Register of Cooperatives. Substantive and Procedural Issues], Warsaw
1986, p. 91). However some authors qualify the agreement on the fo-
unding of a cooperative as a sui generis civil partnership contract (see:
A. Miaczyniski, Prawo spétdzielcze, vol. 1, Zarys wyktadu czesci ogolnej
[Cooperative Law, vol. 1, Outline of the General Part Lecture], Cracow
1981, p. 53; Z. Zabitski, Charakter prawny statutu spétdzielni [Legal
Character of the Cooperative Statute], ,Spotdzielczy Kwartalnik Nauko-
wy” No. 1, 1976, p. 80; R. Bierzanek, Prawo spétdzielcze..., op. cit.,
p. 68).
16 Journal of Laws 2017, item 1892 with further changes.

17 See: B. Blazejczak, Lokatorskie prawo..., op. cit., p. 39; A. Jedliniski,
Czlonkostwo. ..., op. cit., p. 95.
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cooperative is the contract other party'®. It should be noted, however, that in
the literature there is also an opinion according to which the agreement on
founding of the cooperative is of bilateral nature”. Each founder of the coo-
perative is the party to the contract in which all the other founders are on the
contract other side.

In my opinion it should be concluded that the agreement on foun-
ding of the cooperative is of multilateral nature. However, the ratio legis of
establishing the conditio iuris of required number of 10 or 5 founders of the
cooperative should be reconsidered. It seems that this requirement is aimed
to correspond with the legal nature of the cooperative as an association of an
unlimited number of persons (art. 1 § 1 of PCA). It should be noted, howe-
ver, that the open nature of membership in the cooperative does not result
from a certain number of its founders. An example is Finnish cooperative law,
recognized as the most modern in Europe, which allows the founding of the
cooperative by only one person®’. In Dutch law, cooperative can be founded

18  Polish legislator does not refer to the concept of the multilateral agree-
-ment. However, as already mentioned, this term is used in legal doc-
trine. By contrast, the notion of the multilateral agreement (contratto
plurilaterale) is used by Italian legislator. According to Italian Civil
Code (1l Codice Civile) the invalidity (art. 1420), annulment (art. 1446),
nonperformance (art. 1459) or impossibility (art. 1466) of the obligation
of one of the parties to the multilateral agreement does not affect the
further binding of the other parties to the agreement, unless participa-
tion of the party which obligation is invalid or annulled is necessary or
nonperformance or impossibility of the obligation of one of the parties
is considered essential. This rules apply only to multilateral agreements
formed by the parties to fulfill their common objective. They do not
apply to multilateral agreements without the parties common objecti-
ve. See: P. Polito, [in:] La giurisprudenza sul codice civile. Coordinata
con la dottrina, vol. 1V, delle obbligazioni (art. 1425 — 1469-bis) [The
Jurisprudence on the Civil Code. Coordinated with the Doctrine, vol. 1V,
of the Obligations (art. 1425 — 1469-bis)], ed. C. Ruperto, Milan 2011,
p- 490, 562. It should be noted that under the Italian law the coopera-
tive deed of incorporation should indicate the corporate objective (art.
2521 point 3 of Italian Civil Code [www.ricercagiuridica.com, access

on 30.05.2019]).

19 K. Pietrzykowski, Powstanie i ustanie..., op. cit., p. 97. The author also
indicates that the agreement on founding of the cooperative is always
one, although different from the point of view of each of the founders.

20 H. Henry, [in:] Principles..., op. cit., p. 148; A. Stawicka, [in:] Ruch
spétdzielczy w Europie i instrumenty wsparcia [Cooperative Movement in

Europe and Support Instruments], Warsaw 2016, p. 23.
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by at least two persons, but termination of membership by one of the foun-
ders, and thus leaving only one member in the cooperative, does not lead to
the dissolution of the cooperative?’. Also in Austrian law the cooperative can
be founded by two persons*. In Spanish law founding of a second — tier coo-
perative* is possible by two founders, i.e. cooperatives (the participation of
three founders is required in Spanish law for the foundation of a first — tier
cooperative’)”. In German law the cooperative can be founded by three per-
sons. The number of founders of the cooperative was reduced in German law
in 2006 from 7 to 3 in order to popularize the cooperatives as business enti-
ties?. In Russian law the required number of founders is five or three persons
depending on the type of the cooperative. However it should be noted that
founding of a housing cooperative under Russian law requires the participa-
tion of 50 founders”. In Italian law the cooperative can be founded by nine
persons (art. 2522 of Italian Civil Code). On the other hand high number of
founding members of the cooperative is required by law of developing coun-
tries. For example in India if the cooperative operating in several states is set
up, at least 50 founding members from each of them are required?.

Bearing in mind the solutions of foreign legal systems it seems that
in the scope of the required number of cooperative founders, de lege ferenda
one should postulate the reduction and unification of the required by Polish
law number of founders of the cooperative to three persons (natural and le-
gal). Such a conclusion should be derived, bearing in mind that the Polish le-
gislator has established an agreement on the founding of the cooperative as
a multilateral agreement and also due to the structure of organs of the coo-
perative in which the supervisory board of the cooperative should consist of
at least three members who are members of the cooperative (art. 45 § 1 and

21 Ger J. H. van der Sangen, [in:] International Handbook of Cooperati-
ve Law, ed. D. Cracogna, A. Fici, H. Henry, Berlin-Heidelberg 2013,
p. 549.

22 G. Miribung, E. Reiners, [in:] International..., op. cit., p. 238.
23 Cooperativa de segundo grado.
24 Cooperativa de primer grado.

25 M. Supera — Markowska, Zarys prawa hiszpariskiego i prawa polskiego.
Esbozo del derecho espanol y del derecho polaco [Outline of Spanish Law
and Polish Law. Esbozo del derecho espariol y del derecho polaco], Warsaw
2013, p. 85.

26 Hans-H. Minkner, [in:] International..., op. cit., p. 419.

27 N. de Luca, [in:] ibidem, p. 680.

28 Zob. G. Veerakumaran, [in:] International..., op. cit., p. 454.
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§ 2 of PCA)?. It should be noted that also in German law, in which the coo-
perative can be founded by three persons, the structure of organs of the coo-
perative should consist the supervisory board and the minimum number of
members of the supervisory board is three persons — § 36 of Gesetz betreffend
die Erwerbs- und Wirtschaftsgenossenschaften (Genossenschaftsgesetz)”.

IV. Investing member

In Polish cooperative law, there is a uniform understanding of the ca-
tegory of cooperative members. The only exception is the SCE. The interpre-
tation of the SCER provisions leads to the conclusion that they distinguish
three categories of members of the SCE. The SCER provisions provide for si-
tuations in which members of the SCE may be attributed the status of an in-
vestor (art. 14 point 1 (2) of SCER) or an user (art. 14 point 1 (2 and 3), art.
39 point 3, art. 42 point 2, art. 59 point 3, art. 61 point 3 (2) of SCER). Ho-
wever, it is also possible for the membership in the SCE to exist in a situation
where there are no conditions for the member to be considered as investor or
user. It should be also noted that membership of investors in the SCE cannot
occur under Polish law. The SCER regulation makes the possibility of acqui-
ring the status of the investing member (investierende Mitglied) dependent
on the existence of such a legal institution in the law of the country’s registe-
red office of the SCE. Polish law does not know the category of the investing
member, therefore, in the SCE with the registered office in Poland, this cate-
gory of members cannot exist. However, the legal institution of the investing

29  'The supervisory board of the cooperative should be appointed before
submitting the application for registration of the cooperative to the
court. If the supervisory board has less than three members, the registry
court should refuse to register the cooperative. If, however, after the
registration of the cooperative, the number of members of the super-
visory board falls below three it cannot perform its statutory duties or
take legally effective resolutions. (see: Resolution of the Composition
of 7 judges of Supreme Court of November 17, 1987 - legal principle,
III PZP 30/87, Orzecznictwo Sadu Najwyzszego Izba Cywilna 1988,
No. 5, item 57).

30  http://www.gesetze-im-internet.de/, [accessed: 06.01.2019].
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member is widespread in foreign legal systems, for example in German®', Au-
strian®?, French®, English*, Portuguese®, Finnish®* and Hungarian®” law.

The investing member category is not distinguished explicite by Ita-

lian and Spanish law. However, these legal systems provide for the member-
ship of persons who contribute to achieving the objectives of the cooperative
only by money contributions, but not by working for the cooperative or con-
cluding sales or service contracts with it**. In Spanish law such members are
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See: Hans-H. Miinkner, [in:] Principles..., op. cit., p. 268; R. Kober,
Das ,investierende Mitglied“ — Wer und vor allem was steckt dahinter?
[The ,,Investing Member” — Who and, Above All, What is Behind it?], ,Ze-
itschrift fiir das gesamte Genossenschaftswesen” vol. 60, No. 1, 2010,

p. 37-49.
G. Miribung, E. Reiners, [in:] /nternational. .., op. cit., p. 239.

See: D. Hiez, [in:] Principles..., op. cit., p. 180-182; M. Wrzolek-Ro-
marniczuk, B. Zdziennicki, Prayszlosé prawa spétdzielczego w Polsce [The
Future of Polish Cooperative Law], [in:] Prawo spétdzielcze. Zagadnienia
materialnoprawne i procesowe [Cooperative Law. Substantive and Proce-
dural Issues], ed. A. Herbet, ]. Misztal-Konecka, P. Zakrzewski, Lublin
2017, p. 34.

See: . Snaith, [in:] Principles..., op. cit., p. 686-687. The legal institu-
tion of cooperative investing members was introduced to English law

following the example of the regulation of the SCE (SCER).

See: D. Meira, [in:] ibidem, p. 430. On Portuguese regulation of coope-
rative assets see: D. Meira, 7he Most Relevant Trend Lines of Cooperative
Share Capital Regime in the New Portuguese Cooperative Code, ,Interna-
tional Journal of Cooperative Law” No. 1, 2018, p. 15-28.

See: V. Ponki, Are Cooperative Societies Transforming into Cooperative
Companies? Reflections on the Finnish Cooperatives Act, ,European Busi-
ness Law Review” No. 1, 2019, p. 92. Finnish cooperative law also al-
lows an acquisition of a share in the cooperative by a non-member. Such
persons are entitled to participate in the division of the cooperative ba-
lance surplus. Also, cooperatives in Finland can issue shares of different
categories. Shares may vary in granting different rights in the division
of balance surplus and division of cooperative assets in the event of its
liquidation. Also, according to the share category, cooperative member
or non-member can be obligated to different amount of payment for
cooperative due to share declaration (see: H. Henry, [in:] Principles...,
op. cit., p. 155).

See: M. Re'ti, [in:] International.. ., op. cit., p. 440.

See: G. Fajardo, [in:] Principles..., op. cit., p. 535; A. Fici, [in:] ibidem,
p- 385.
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called socio colaborador®, and in Italian law soci finanziatori®®. However, the
existence of modern foreign cooperative law systems allowing membership in
cooperatives only for persons using its activity or supplying to it or benefiting
from it (users) should also be noted. Such regulation occurs in Japanese law*!.

It seems that introducing the category of the investing member to
Polish cooperative law should be proposed, making the acquisition of such
membership subject to the provisions of the cooperative’s statute. The essence
of such membership should be expressed in acquiring an investment share in
exchange for transfer of property (money, generic goods or real estate accor-
dingly with the cooperative statute) to the cooperative, as a result of which
the investing member should acquire the right to participate in the balance
surplus of the cooperative. Investment shares should be posted on the statu-
tory fund established for this purpose. This fund should be indivisible in the
time of cooperative’s existence. Payment of the balance surplus to investing
members should follow the same rules as for other members of the cooperati-
ve. The amount of investing member participation in the balance surplus sho-
uld be determined by the provisions of the cooperative statute, for example
accordingly to the value of contribution to the cooperative.

However, doubts arise as to whether the investing member should be
entitled to corporate rights resulting from membership in the cooperative,
which constitute the right to vote at the general assembly of the cooperative
and the right to act as a member of the supervisory board of the cooperati-
ve. It should be considered whether this solution corresponds with the princi-
ple according to which membership, and thus the impact on the functioning
of the cooperative, should only be granted to persons using the cooperative’s
activity or supplying it, or purchasing goods from it. The problem of corpora-
te rights of the investing member is not uniformly settled in the legal systems
of European countries. There are different systems of limiting the votes of in-
vesting members*. In Polish legal doctrine it was indicated that we are dea-
ling here with the issue of choosing between maintaining a cooperative iden-
tity and violating it by admitting the membership of investors®*. However,
taking into account foreign experience in the form of a widespread category

39  See: G. Fajardo, [in:] ibidem, p. 535.
40  A. Fici, [in:] International..., op. cit., p. 447.

41  See: A. Kurimoto, [in:] ibidem, p. 515. On Japanese cooperative law see
also: Idem, Japanese Co-operative Legislation: Its Characteristics and Re-
cent Legal Reform’s Impact, ,International Journal of Cooperative Law”

No. 1, 2018, p. 167-186.
42 See: A. Fici, [in:] International. .., op. cit., p. 48.

43 See: P. Zakrzewski, Stan aktualny i perspektywy rozwoju polskiego prawa
spéldzielczego [Current State and Prospects for the Development of Polish
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of the investing member, it should be noted that cooperatives have departed
from traditional solutions for solutions enabling raising capital by broadening
the circle of people interested in participating in the cooperative activity, if
only by investing in its assets. It should be noted that the issue of the possibi-
lity of finding alternative financing sources for cooperatives is widely discus-
sed at the forum of the International Cooperative Alliance. The central issue
of this discussion is finding sources of capital raising by cooperatives that do
not involve the loss of members control (in economic not legal sense, i.e. con-
trol over the means of production of the cooperative) over the cooperative®.

It should also be noted that the introduction of the category of the
investing member to Polish law could contribute to an increase in the equity
of financial cooperatives, such as cooperative banks. However, institution of
the investing member would not find application in credit unions in Poland
as their operate on not for profit bases and do not divide the balance surp-
lus between members (art. 26 point 1 of 5* of November 2009 Polish Credit
Unions Act® — PCUA)“. This institution could be useful only for the Na-
tional Association of Cooperative Savings and Credit Unions (NACSCU)
which could acquire shares in credit unions in order to ensure them financial
stability and provide them with financial support. NACSCU is a second tier
cooperative of only credit unions which is obligated to ensure credit union’s
financial stability and perform control over credit unions in order to ensure
the security of the savings they accumulate and the compliance of their acti-
vity with legal provisions (art. 42 of PCUA).

Cooperative Law], ,Rocznik Nauk Prawnych”, vol. XXVII, No. 4, 2017,
p. 103-104.

44 See: . Bancel. [in:] Guidance Notes to the Co — operative Principles, Brus-
sels 2015, s. 39-40; M. Hayes, 7he Capital Finance of Co-operative and
Community Benefit Societies, Cambridge 2013, p. 32. This problem is
also recognized in the United States of America (see: B. Hampel, Co-
-operative Capital: A Necessary Evil. The Case of US Credit Unions, [in:]
The Capital Conundrum for Co-operatives, p. 65, <https://www.ica.coop/
en/media/library/capital-conundrum>, [accessed: 07.04.2019].

45 Journal of Laws 2018, item 2386 with further changes.

46 See: A. Zalcewicz, Unie kredytowe w pastwach Unii Europejskiej jako
wyraz funkcjonowania spoteczeristwa obywatelskiego — kazus polski, czyli
0 spotdzielczych kasach oszczednosciowo-kredytowych w swietle konstytu-
cyjnej zasady spoteczeristwa obywatelskiego [Credit Unions in European
Union Countries as an Expression of the Functioning of Civil Society — Po-
lish Case, i.e. About Credit Unions in the Light of the Constitutional Prin-
ciple of Civil Socjety], ,Europejski Przeglad Prawa i Stosunkéw Miedzy-
narodowych” No. 1-2, 2013, p. 35, 40, 41; A. Jedlinski, Czlonkostwo. ..,
op. cit., p. 39-42; D. Bierecki, Spéldzielnia europejska. .., op. cit., p. 69.
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V. Transfer of the share in the cooperative inter vivos

5.1. Concept of the cooperative share

The concept of the share in the cooperative is not uniformly under-
stood in the Polish legal doctrine. Under the 29® of October 1920 Polish
Cooperative Act” the share in the cooperative was understood as corpora-
te rights of a member, containing all the rights and obligations of the mem-
ber®®. This assumption is not acceptable under the current legal state. Under
PCA the rights and obligations of the member result from the membership
relationship, which should be attributed the non-pecuniary nature. The ob-
ligation to declare the share is an element of a content of the membership re-
lationship. This obligation derivatives as a consequence of the acquisition of
membership in the cooperative.

Under the current legal state the Polish legal doctrine distinguishes
four ways of understanding the share in the cooperative. First of all the sha-
re in the cooperative should be considered as member’s debt to the coope-
rative”. The other three ways of understanding the share in the cooperati-
ve are based on an analysis of the creation and performance of a cooperative
member’s obligation. Therefore, there should be considered a distinction be-
tween a 1) declared share constituting an obligatory form of a member’s com-
mitment to the cooperative 2) payment for shares fulfilled by the member’s
performance for the cooperative, and 3) contributed share determined by the
value of the member’s participation in the cooperative fund®®. On the other
hand in German law the share (Geschiftsanteil) in the cooperative is conside-
red as the legal and financial core of membership which matters in the distri-
bution of profits and losses, settlements on reimbursement with the outgo-
ing member and liquidation as well as organizational transformations of the

47  Journal of Laws of 1920, No. 111, item 733.

48  See: M. Gersdorf, [in:] Ustawa o spétdzielniach i ich zwigzkach. Komen-
tarz [Act on Cooperatives and their Unions. Comment], Warsaw 1963,
p. 50.

49 K. Pietrzykowski, Spdtdzielnia a spitka handlowa [Cooperative and Co-
mercial Company], ,Przeglad Ustawodawstwa Gospodarczego” No. 6,
1991, p. 70; idem, Spdtdzielnie mieszkaniowe. Komentarz [Housing Coo-
peratives. Commentary], Warsaw 2013, p. 332.

50 A.Herbet, [in:] Spdtdziclcze kasy oszczednosciowo — kredytowe. Komentarz
[Credit Unions Act. Commentary], Warsaw 2014, p. 85; P. Zakrzewski,
[in:] ibidem, p. 150-154; idem, Majqtek spotdzielni [Cooperative Capital],
Warsaw 2003, p. 39-69.
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cooperative’’. Generally, it can be stated that also in Polish law the share in
the cooperative plays a role in the settlements with the outgoing member,
distribution of losses, liquidation and organizational transformations of coo-
peratives. The share can also matter in the case of distribution of profit (ba-
lance surplus) of the cooperative, if the statute of the cooperative makes the
amount of the profit attributable to the member depended on the quantity of
its shares (art. 77 § 2 of PCA). However it should be noted that the member’s
claim (Anspruch) for payment of cooperative profit is a derivative right from
the membership in the cooperative but not the cooperative share. It should be
also noted that in German law the concept of the contributed share also exists
as it is indicated that regardless of the quantity of declared shares the contri-
buted share should be considered as one>.

5.2. Claim for share’s reimbursement

The member is entitled to the claim for reimbursement of the share
(redemption of share) in the event of termination of membership in the coope-
rative. This situation occurs in cooperatives around the world*. In Polish law
the claim for shares reimbursement becomes due at the earliest after appro-
val of the financial statements of the cooperative for the year in which mem-
bership ceased. The statute may specify a later due date (art. 21 of PCA)*.
As mentioned, the claim for share’s reimbursement arises as a consequence

51  H. Meyer, G. Meulenbergh, V. Beuthien, Genossenschaftsgesetz mit
Umwandlungsrecht [Cooperative and Conversion Law], Munich 2000,
p. 128,

52 G. Schiemann, Kiindigung und Ubertmgung des Geschiftsanteils nach
neuwem Genossenschaftsrechts [Termination and Transfer of the Share
According to the New Cooperative Law], , Zeitschrift fiir das gesamte Ge-
nossenschaftswesen” No. 1, 1976, p. 16, 29.

53 See: H. Henry, Guidelines for Cooperative Legislation, Geneva 2012,
p. 78; H.-H. Miinkner, 7en Lectures on Cooperative Law, Zurich 2016,
p. 100; A. M. Andrews, Analiza kapitatu spéldzielczego [Analysis of Coo-
perative Capital], Sopot 2015, p. 17; The Process for the Redemption of
Shares in Co-operative Banks in different EU Member States. A Compara-
tive Overview, Brussels 2012, passim; M. Lund, Cooperative Equity and
Ownership: An Introduction, Madison (Wisconsin) 2013, p. 31-32.

54 K. Pietrzykowski, Prawo spétdzielcze. Komentarz do zmienionych przepi-
sow [Cooperative Law. Comment on the Amended Regulations], Warsaw
1995, p. 61. However in its decision of 26th of March 1998, I CKN
227197 (Orzecznictwo Sadéw Polskich 1998, No. 11, item 179) the Su-
preme Court adopted a different opinion indicating that the claim for
share reimbursement is due on the day the membership in the coopera-
tive ceases to exist.
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of an event of termination of a membership in the cooperative or subsequent
(not obligatory) shares (art. 21 of PCA)”. Termination of the membership or
a subsequent share results in cessation of the share understood as a legal title
of cooperative increment which results in arising the claim for reimbursement
of payment made for the share. We are dealing here with a certain factual sta-
te, which consists of: 1) payment of the share, leading to the creation of the
contributed share, possibly in the event of a lack of payment, deducting the
member’s part of the balance surplus of the cooperative on the declared share
(art.77 § 3 of PCA), 2) followed by termination of membership or termina-
tion of the subsequent share. The constitution of this factual state, constitu-
ting a sequence of chronologically and logically related events, leads to arising
the claim for share’s reimbursement.

However it could be also argued whether before such a termination
the member of the cooperative is entitled by a temporary claim (subjective
temporary right>®) which starts its existence in the event of member’s pay-
ment to cover the share and transforms into a fully formed reimbursement
claim in the event of considered termination”. This approach corresponds
with an argument raised under the German cooperative law according to
which the claim (Anspruch) for shares reimbursements arises as a conditional-
ly suspended law in the event of payment for the share’®. However, it should

55  See: R. Bierzanek, Prawo spdtdzielcze..., op. cit., Warsaw 1984, p. 133;
H. Cioch, Zarys prawa spétdzielczego [Outline of Cooperative Law], War-
saw 2007, p. 50; M. Gersdorf, [in:] Ustawa o spétdzielniach..., op. cit.,
p. 51; idem, [in:] Prawo spdtdzielcze..., op. cit., p. 78. Other Authors
however consider arising the claim for reimbursement of the share al-
ready during the membership in the cooperative (see: L. Stecki, Prawo
spétdzielcze [Cooperative Law], Warsaw 1979, p. 49; K. Stefaniak, Prawo
spétdzielcze. Ustawa o spétdzielniach mieszkaniowych. Komentarz [Co-
-operative Law. Housing Cooperatives Act. Commentary], Warsaw 2014,
p. 74-75).

56 A subjective temporary right occurs when the components of a complex
factual state, from which - according to the hypothesis of a legal norm
- the rising of subjective right depends, are realized successively, and
with the elements already arisen, the legal system combines certain legal
effects (see: K. Gandor, Prawa podmiotowe tymczasowe (ekspektatywy)
[Temporary Subjective Rights], Ossolineum 1968, p. 88).

57  P. Zakrzewski, Majqtek. .., op. cit., p. 196.

58 See: K. Miiller, Kommentar zum Gesetz betreffend die Erwerbs und
Wirtschaftsgenossenschaften. Zweiter Band (§ 43 — 93) [Commenta-
ry on the Law on Acquisition and Economic Cooperatives. Second volu-
me (§ 43 - 93)], Bielefeld 1980, p. 646; H. Meyer, G. Meulenbergh,
V. Beuthien, Genossenschaftsgesetz. .., op. cit., p. 673-674; R. Schubert,
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be noted that this approach does not argue that the share in the cooperative
itself is a temporary subjective right.

5.3. Cooperative share as the member’s subjective temporary right

The PCA regulation does not provide for the possibility of transfer-
ring (e.g. selling) shares in the cooperative inter vivos. In no sense does the
share in the cooperative constitute in itself as a specific, transferable subjec-
tive right. Such a right is only the reimbursement claim arising as a result of
termination of membership or subsequent shares. Transfer of this claim is
effective since its maturity. Disposition of the claim due to a contract obli-
gating to the claim transfer is effective at the time when the claim becomes
due. However this is not a situation when the proprietary effect of concluding
a contract is separated from its obligatory effect by provision of the act (art.
510 § 1 of PCC in fine). Due to concluding a contract for transfer of the cla-
im for shares reimbursement an obligation arises that automatically results in
proprietary effect of the claim transfer (art. 510 § 1 of PCC)*. However, the

H. K. Steder, Genossenschaftshandbuch. Kommentar zum Genossen-
schaftsgesetz, den steuerlichen und wettbewerbsrechtlichen Regelungen so-
wie Sammlung einschligiger Rechtsvorschriften [Cooperatives Handbook.
Commentary on the Cooperative Law, the Tax and Competition Regula-
tions as well as the Collection of Relevant Legislation], Berlin 1973, § 73,
Nb. 10; P. Pohlmann, [in:] Genossenschaftsgesetz. Kommentar zu dem
Gesetz betreffend die Erwerbs und Wirtschaftsgenossenschaften und zu
umwandlungsrechtslichen Vorschriften fiir Genossenschaften [Cooperatives
Act. Commentary on the Law on Acquisition and Economic Cooperatives
and on Conversion Legislation for Cooperatives/, Munich 2001, p. 348
(quotation after P. Zakrzewski, Majgtek..., op. cit., p. 195, reference
No. 79).

59  In Polish law the transfer of ownership rules were adopted from French
civil law (on the influence of French civil law around the world see:
X. Blanc-Jouvan, Worldwide Influence of the French Civil Code of 1804,
on the Occasion of its Bicentennial Celebration, Cornell Law School Ber-
ger International Speaker Papers 2003, Paper 3, <http://scholarship.law.
cornell.edu/biss_papers/3>, [accessed: 15.03.2019]. In both Polish and
French legal systems the rule is that the transfer of ownership of is effec-
tive solo consensu. However transfer of generic goods and future goods
requires traditio corporalis (see: L. van Vliet, [in:] Comparative Property
Law. Global Perspectives, ed. M. Graziadei, L. Smith, Cheltenham, UK-
-Northampton, MA, USA 2017, p. 151-152, 156; G. Helleringer, 7he
Proprietary Effects of Contracts, [in:] The Code Napoléon Rewritten. French
Contract Law after the 2016 Reforms, ed. ]. Cartwright, S. Whittaker,
Oxford — Portland, Oregon 2017, p. 210-211; W. Borysiak, Transfer of
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fulfillment of such a proprietary effect depends on the occurrence of a legal
condition (conditio iuris) in the form of the maturity of the transferred cla-
im. Yet in this case, after the maturity of the claim the parties do not need to
conclude a separate contract performed causa solvendi which effect is a solely
disposition (propertialy contract) but not creation of an obligation. The po-
ssibility of concluding a contract for transfer of future claim for share’s reim-
bursement should also be noted, for example during the membership in the
cooperative but before the claim for share’s reimbursement arises. The effec-
tiveness of such a contract will depend not only on the maturity of the claim,
but also on the creation of such a claim.

Exceptionally Polish law allows the transfer of cooperative shares in
the farmers’ cooperative and the SCE. The transfer of the share in the far-
mers’ cooperative is possible by the resigning member or person indicated by
the deceased member to return the shares by the cooperative. Such a situation
is possible before the return of shares due to termination of membership by
notice or death. On the other hand the transfer of share in the SCE is possible
to the member or a person acquiring the membership. Acquiring the share by
a non-member results in rising a claim for acquiring the membership in the
SCE. The shares in the farmers’ cooperative and the SCE are subjective rights
existing next to the membership in the cooperative. However, those rights are
temporary, and the occurrence of a legal event in the form of termination of
membership (in case of SCE) or approval of the financial statements for the
year in which membership ceased (in case of farmers’ cooperative) causes its
transformation into the claim for share’s reimbursement.

It seems that ratio legis of the principle of exclusion of the possibility
of transferring cooperative shares provides for securing the assets of the coo-
perative from its transfer to third parties. This exclusion also results from the
principle of indivisibility of the shares fund during the functioning of the
cooperative®. This exclusion also applies prior to the approval of the financial
statements of the cooperative for the year in which the member has requested
the return of the share but after the membership ceases and the share’s reim-
bursement claim arises (art. 21 and 27 § 1 of PCA). However, the discussed
exclusion should be considered too strict, and it’s ratio legis would be also
possible to achieve in the event of allowing the transfer of cooperative sha-
res within members of the cooperative, with the consent of the cooperative
itself. De lege ferenda an introduction of the possibility of transferring shares
to other members or persons joining the cooperative with the consent of the
cooperative should be allowed under PCA. The possibility of transferring sha-
res between members of cooperative is a principle in a number of foreign laws,

Property in Polish Law: Causality and Abstraction, ,Studia luridica” vol.
LVI, 2013, p. 65-68).

60  See: M. Gersdorf, [in:] Ustawa o spétdzielniach..., op. cit., p. 50.
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including Austrian®, German®, French®, Italian®, Spanish® and Finnish®
legislation®. Also, the transferability of cooperative shares does not violate the
International Cooperative Principles®®.

De lege ferenda in Polish law the principle of transferability of coope-
rative shares should derive from shaping the share in the cooperative as a sub-
jective temporary right as assigning the share the transferable character wo-
uld implement another element of the factual state that leads to creation of
the claim for share’s reimbursement (see: 4.2.). The share transfer would be
possible after the creation of the contributed share and before the creation of
the share’s reimbursement claim. Termination of membership in the coopera-
tive or of the subsequent share would result in transformation of the tempo-
rary subjective right (cooperative share) into the share’s reimbursement claim.

Also, de lege ferenda the contract of the share transfer (e.g. contract
on sales) should be subject to the fulfillment of two legal conditions (conditio
iuris): the consent of the cooperative and the transfer of the share to another
member. Until the consent of the cooperative the contract should be consi-
dered negotium claudicans (art. 63 § 1 of PCC). In the event of transfer of
the share to the non-member the contract should be null and void due to
contradiction with the act (art. 58 § 1 of PCC). However the possibility of

61  G. Miribung, E. Reiner, [in:] International..., op. cit., p. 241.
62 Hans-H. Miinkner: [in:] Principles..., op. cit., p. 307.

63  D. Heiz: [in:] International. .., op. cit., p. 402.

64 A. Fici: [in:] ibidem, p. 489.

65 G. Fajardo: [in:] ibidem, p. 711; Spain Company Laws and Regulation
Handbook, Washington, D.C. 2012, p. 218-219.

66 'The possibility of transferring shares was guaranteed by the 2001 Fin-
nish Cooperative Act (see: Prawo o spdldzielczosci ogloszone w Helsin-
kach 28 grudnia 2001 r. [Law on Cooperatives Published in Helsinki on
December 28, 2001], Warsaw 2002, p. 62-63). Under the current legal
state, i.e. the 2014 Finnish Cooperative Act shares are also transferrable
(see: H. Henry, [in:] Principles..., op. cit., p. 155). On evolution of Fin-
nish cooperative law see: V. Ponkd, Are Cooperative. .., op. cit., p. 81-84.

67 'The possibility of transferring shares is also allowed by Portuguese law.
However Portuguese cooperative law does not separate ownership of
shares from the status as a cooperative member (see: D. Meira, [in]

Principles. .., op. cit., p. 453, 470).

68 'The transferability of a share in a cooperative is also allowed under Prin-
ciples of European Cooperative Law. As mentioned these principles were
developed as a model of cooperative legislation while they express the
characteristics of cooperatives adopted in the International Cooperative

Principles. See: G. Fajardo, D. Meira: [in:] Principles. .., op. cit., p. 78.
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transferring shares to a person acquiring the membership in the cooperative
should also be considered. In this case the transfer of the share should be ef-
fective in the event of acceptance by the cooperative the membership declara-
tion of the acquirer of the share®. In such case, the resolution on the accep-
tance of the member should also include a consent of the cooperative on the
transfer of the share. De lege ferenda the PCA should provide for possibility of
indicating in the statute of the cooperative the body (cooperative organ) com-
petent to express at the same time the consent on the admission of the mem-
ber to the cooperative and the acquisition of the share. Therefore introducing
to PCA of the following provision should be considered: ,Contributed shares
can be transferred within the members with the consent of the cooperative.
In the event of transfer of the share to a person acquiring the membership,
the statute of the cooperative should indicate the competent body to express
consent on the admission of the member to the cooperative and the acquisi-
tion of the share”.

It should be noted that in case of introduction to Polish law the prin-
ciple of shares transferability the disposition of all of the member’s shares sho-
uld lead to termination of the membership in the cooperative. Such a situ-
ation occurs under the SCE regulation (art. 15 point 1 of SCER). As the prin-
ciple in Polish cooperative law should be accepted the regulation adopted by
SCER which de lege lata provides the only case of membership termination
due to consent of the third party (share acquirer) and the cooperative (SCE),
which consent is required to the share transfer (art. 4 point 11 of SCER).
Membership termination occurs ex lege as the consequence of transfer of all of
the member’s shares. The contract on shares transfer does not need to include
a provision indicating such a legal consequence (membership termination)™.

The considerations regarding the introduction of the possibility of
transferring shares in the cooperative could also be referred to shares of inve-
sting members.

69  See: A. Jedliniski, Perspektywy rozwoju prawa spotdzielczego [Prospects for
the Development of Cooperative Law], [in:] Kierunki zmian prawa spot-
dzielczego w Polsce [Directions of Changes in Cooperative Law in Poland],
»Zeszyty Senackie” No. 22, 2014, p. 12. This Author proposes the in-
troduction of the possibility of transferring cooperative shares, inclu-
ding for the benefit of the non-member, who would obtain membership
in the cooperative ex /ege at the moment of share acquisition. However,
there is a doubt as to whether in such a situation the nature of member-
ship in the cooperative would not be expressed in binding of this right
with the share in the cooperative. This would bring cooperatives closer
to capital companies in terms of their legal structure.

70  See: D. Bierecki, Spdtdzielnia europejska..., op. cit., p. 280-295.
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VI. Membership in the credit union

6.1. Common bond

Article 2 of PCUA explicitly states that a credit union is a cooperati-
ve’!. As in the case of other kinds of cooperatives, the membership relation-
ship in the credit union is the civil law relationship (see: point I). However the
membership in the credit union can be acquired only by a person connected
with members of the credit union with a common bond (art. 10 paragraph 1
of PCUA). Polish legal doctrine indicates that it is a social (teleological) bond
i.e. the social bond connecting the credit union members’. This social bond
is a foundation of the membership in the credit union. The social bond be-
tween the members of the credit union should be of professional or organi-
zational character. In particular, it could be the bond between workers em-
ployed in one or several work establishments or persons belonging to the same
social or professional organization. The provisions of the credit union statue
can, however, form the common bond between the members in a different
scope than in the work establishment or social or professional organization.

The Polish regulation on social bond of credit unions members does
not include the most natural bond i.e. the common bond formed due to place
of residence of members. De lege ferenda the Polish legislator should introduce

71 In Polish legislation credit unions should not be mistaken as coopera-
tives banks. This two kinds of cooperatives derives from different mo-
dels of credit cooperatives. For credit unions it is the Raiffeisen’s mo-
del and for cooperative banks it is the Schultze-Delitzsch’s model (see:
J. Birchall, 7he International Co — operative Movement, Manchester-New
York 1997, p. 11-14). Differences between credit unions and cooperative
banks appear in the scope of recipients of credit unions and cooperative
banks services and also in regard of balance surplus division. Credit
unions can provide financial services only to their members and because
credit unions operate on not for profit bases they cannot divide balance
surplus between their members. On the other hand recipients of coope-
rative banks services may be their members and also third parties. Also
cooperative bank’s balance surplus can be divided between its members.
Moreover, there are differences in the organization of credit unions’ and
cooperative banks’ operations on the financial market in terms of their
association in financial institutions. Credit unions should associate in
National Association of Cooperative Savings and Credit Unions which
is a second tier cooperative established directly by virtue of PCUA. On
the other hand, a cooperative bank should associate in the associate’s
bank in the legal form of joint-stock company, unless cooperative bank’s
assets are over 5,000,000 Euro.

72 A. Jedliniski, Czlonkostwo. .., op. cit., p. 64-73.
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the possibility of forming the credit union also on foundation of such a terri-
torial social bond. Founding the credit union in Poland on the basis of terri-
torial common bond has a tradition that goes back to the first credit unions
founded by Franciszek Stefczyk in the 19th century”. It should be noted the
founding the credit union on foundation of territorial common bond is po-
ssible in the United States of America, where credit unions constitute a signi-
ficant part of the financial market’. Such a solution is also proposed in the
template for the legislation of credit unions developed by the World Council
of Credit Unions™.

Also, the possibility of connecting members of the credit union with
second — tier common bond (meta bond) should be noted. The meta bond
exist when the credit union member is connected with a common bond not
only with other credit union members but also with other then credit union
organization’®. PCUA exhaustively indicates legal forms of such organiza-
tions: 1) organizational units of churches and religious associations, both with
legal personalities, 2) cooperatives (lege non distinguente also credit unions), 3)
trade unions and housing communities, 4) non-governmental organizations
within the meaning of art. 3 point 2 of 24™ of April 2003 Act on public be-
nefit and volunteer work”.

Thus, the legislator allows membership in the credit unions of spe-
cific legal persons as well as organizational units, which the law grants le-
gal capacity but not legal personality (art. 33" of PCC) i.e. housing com-
munities. De lege ferenda membership of other kinds of such organizational
units should be considered, i.e. membership of general partnerships (Offene
Handelsgesellschaft), professional partnerships (Partnerschaftsgesellschaft), limi-
ted partnerships (Kommanditgesellschaft) and limited joint-stock partnerships

73 See: J. Ossowski, Jatmuzna i kredyt [Alms and Credit], Sopot 2005,
p. 135.

74 See: W. R. Emmons, F. A. Schmid, Credit Unions and the Common
Bond, ,Federal Reserve Bank of St. Louis Review” vol. 81, No. 5, 1999,
p. 41-64.

75 See: Model Law for Credit Unions, Washington, DC-Madison 2015,
p. 23.

76 See: A. Jedlinski, Czlonkostwo..., op. cit., p. 74—77; D. Bierecki, Czlon-
kostwo w spdtdzielczej kasie oszczgdnosciowo — kredytowej [Membership in
the Credit Union], Sopot 2013, p. 38, 43-45; P. Zakrzewski, [in:] Spdt-
dzielcze. .., op. cit., p. 133-139.

77  Journal of Laws 2018, item 450 with further changes. The scope of the-
se non-governmental organizations is very wide. On this matter see:

D. Bierecki, Czlonkostwo. .., op. cit., p. 29-33.
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(Kommanditgesellschaft auf Aktien”®). In Polish legal doctrine, the division of
commercial companies into companies with predominant personal characte-
ristics (partnerships) and capital characteristics (capital companies) is general-
ly accepted. Also the similarity of partnerships to cooperatives is stressed”. It
seems, therefore, that the nature of partnerships indicates that they should be
allowed to acquire membership in the credit union as they can be included as
organizations that can be connected with members of the credit union with
a second — tier common bond.

6.2. Membership declaration

The emergence of the membership relationship in the credit union
in the majority of cases is the consequence of concluding an agreement on
admission to the credit union due to acceptance of membership declaration
(art. 16 § 1, art. 17 § 1 of PCA and art. 2 of PCUA). The membership decla-
ration should be made in writing ad solemnitatem. However, the credit union
and its members can perform legal actions related to the implementation of
the statutory purposes of credit unions in an electronic form (art. 3a point 1
of PCUA)®. The electronic form of credit unions legal actions should not be
understood as the electronic form of legal action regulated by PCC. In the
case of the electronic form of the credit union legal action, there is no requi-
rement to submit a declaration of intent in electronic form bearing a quali-
fied electronic signature (art. 78'§ 2 of PCC). Preservation of the electronic
form of credit unions legal actions results ex lege in fulfillment of the require-
ment of conducting a legal action, e.g. credit or loan agreement, in writing 2d
solemnitatem (art. 3a point 3 of PCUA)®. Due to such legal provision de lege

78 'That in German law is a capital company (Kapitalgesellschaft), not a legal
partnership (rechisfiihige Personengesellschaft) as in Polish law.

79  See: A. Szumaniski, Przeksztatcenie spotdzielni w spothe prawa handlowe-
go [Transformation of the Cooperative Into the Commercial Law Compa-
nyl, [in:] Kierunki zmian. .., op. cit., p. 24.

80 According to art. 3 point 1 and la of PCAU the statutory purposes of
credit unions are to gather cash deposits only of its members, grant them
loans and credits, carry out financial settlements at their request and act
as an intermediary in concluding insurance contracts. Credit unions
can also intermediate the sale and repurchase of participation units in
investment funds or participation titles of foreign funds and open in-
vestment funds based in countries belonging to the European Economic
Area (EEA).

81  For more on the electronic form of credit unions legal actions see:
D. Bierecki, Forma elektroniczna czynnosci  spotdzielczych  kas
oszczednosciowo-kredytowych [Electronic Form of Legal and Other Actions
of Credit Unions], ,,Pieniadze i Wi¢z” No. 2, 2018, p. 88-93.
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ferenda introduction of possibility of submitting the membership declaration
in credit union in electronic form should be introduced.

VII. Conclusions

The comparative interpretation of Polish cooperative law provides for
several de lege ferenda propositions regarding the membership in the coopera-
tive in Poland. These postulates also result from the needs to make the coope-
ratives more attractive as social and economic organizations. Bearing in mind
the legislator’s formation of the agreement on the founding of the cooperative
as the multilateral agreement, it seems that fulfillment of such needs could be
achieved by reducing the required number of cooperative founders to three
persons (natural or legal), regardless of the type of the cooperative. Such a po-
ssibility is adopted in legislations of foreign European countries, where coope-
ratives can be established by at least two or three persons.

In current economic system financial issues seems to play an impor-
tant role in functioning of the cooperatives. To compete economically with
other types of legal entities, in particular with commercial companies, coope-
ratives need to find new sources of capital. In order to fulfill this objective the
investing member category should be introduced to Polish cooperative law.

Also, the possibility of transferring cooperative shares should be con-
sidered. Currently, the share in the cooperative can be understood in several
ways, but in none of them as a transferable subjective right. The introduction
of possibility of transferring shares would shape the cooperative share as the
subjective temporary right. It’s creation would take place at the moment of
the members payment for declared share. In the event of termination of mem-
bership or subsequent share this temporary right would transform into the
claim for share reimbursement that has the transferable character.

Membership in the credit union plays an important role in Polish fi-
nancial market®. To enable the further development of credit unions it is ne-
cessary to increase the number of people interested in their services. Taking
into the account the current state of the financial market and the needs of
its participants, credit unions should be able to reach a wider group of custo-
mers not only within the professional or organization common bond. The
importance in this respect, similarly to the countries in which financial coo-
peratives constitute a significant part of the financial market in terms of the
number of clients and the volume of accumulated capital, should be given to

82  Currently in Poland 34 credit unions operate and all of them are mem-
bers of the second - tier cooperative that is the National Association of
Cooperative Savings and Credit Unions, <https://www.knf.gov.pl/pod-
mioty/Podmioty_sektora_kas_spoldzielczych>, accessed: 03.01.2019].
The total number of members of all credit unions in Poland is 1,670,000,
<https://www.skok.pl/>, [accessed: 03.01.2019].
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linking credit unions members with the territorial social bond. In addition,
membership in credit unions of personal partnerships, which are a popular
form of conducting business in Poland, should be admitted. Also the possi-
bility of submitting the membership declaration in credit union in electronic
form should be introduced.
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Olga Cherkashina

Cooperation: The Russian
and Soviet Experience

The article presents Russian experience on cooperatives in different
stages of Russian history and development of Russian economic system. The
analysis considers cooperatives development in pre-revolutionary Russia, in
the Soviet period and in present times. The article explains the origins and
the nature of Russian cooperatives.

Olga Cherkashina he cooperative movement

throughout the world is
Ph.D. the most numerous socio-
Kaliningrad Branch of the Russian University ~ -economic movement of our ti-
of Cooperation mes, because it brings together abo-

ut 700 million cooperators. Its cen-
ter is recognized by the International
Cooperative Alliance (ICA), which
includes 192 national cooperative
unions from 76 countries. It can be
stated that about 12% of the world’s
population is cooperative, and if we
proceed from the average indicator
that a family consists of four people,
almost half of the world community
in one way or another uses the servi-
ces of cooperative enterprises, either
business, informational, advertising
or cultural-educational institutions.
What about Russia? The ex-

perience of cooperation in Russia is
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as rich as it is ambiguous. Let us try to trace the process of Russia’s accumula-
tion of this experience at different stages of its historical development and dif-
ferent stages of the formation of its economic system: from pre-revolutionary
Russia through the Soviet period of its history to the present state.

First of all, it is important to note that cooperation in Russia deve-
loped in its own way, different from that in Western European countries; its
feature was that it was formed mainly in rural areas. In the literature devoted
to the study of cooperation, one can find an indication of three ,,cooperative
breakthroughs™. The first identified breakthrough began with the abolition
of serfdom, and it lasted until the revolution of 1917. The development of co-
operatives during this period was closely connected with the agrarian reform
of P. A. Stolypin, which was aimed at destroying the peasant community. It is
characteristic that, at this stage of the formation of cooperation, small farms
united into cooperatives at their own initiative, pursuing their own economic
interests related to receiving and increasing income, increasing labor produc-
tivity, lowering production costs, expanding the market, etc.

Such an association incorporating the existing differences among
household family labor enterprises contributed to the separation and deve-
lopment of various types of cooperatives within the framework of agricultur-
al cooperation. Their specialization was determined by the objective needs of
agriculture entering into commodity-money relations and its involvement in
the system of the national market’. In pre-revolutionary Russia, the number
of cooperatives increased at a rapid pace, and as to their number, this coun-
try came out in first place in the world. If at the beginning of 1901 there were
1625 cooperative associations, then as of January 1, 1917, their number in-
creased to 47,187. According to economists, 14 million people participated
in the cooperative movement, and 84 million with members of their fami-
lies. Thus, it can be said that more than half of the country’s population were
members of various cooperatives.

Of course, the revolution that took place in October 1917 radically
changed the course and development of social relations, which had to affect

4  G. Pavlova, On modern agricultural cooperation, ,The Economist”

No. 10, 2004, p. 76.

5 V. M. Volodin, Production cooperation in agriculture (theory, methodol-

ogy, experience): dissertation abstract for the degree of Doctor of Eco-

nomic Sciences. (08.00.05), Moscow 2001.

Ibidem. p. 154.

4 Z.R.Kochkarova, The historical experience of the development of coopera-
tion in the 20—40s of the twentieth century, ,Vestnik VSU, Series: His-
tory. Political Science. Sociology” No. 1, 2008, p. 13.

5 V. L. Lenin, Draft decree on consumer commune, [in:] Full composition

of writings, vol. XXXV.
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their cooperation. It must be emphasized that in the first months after the
revolution, the new leadership did not seek to destroy cooperation as a form
of economic activity. This was determined by the fact that cooperatives were
engaged in distribution, especially in villages, and small-scale commodity
producers were in fact the only suppliers meeting the needs of the popula-
tion, due to the fact that large-scale industry was mainly oriented towards the
needs of the army. These circumstances caused authorities to undertake such
actions which were aimed at the development of one type of consumer co-
operation intended to become the main distribution mechanism of the new
society. Yet the ideals of the Soviet government, according to which the new
society should be socialized with no commodity, were incompatible with the
principles on which cooperation is based. This contradiction had serious con-
sequences, manifested in the fact that in the period from November 1918 to
December 1920, the nationalization of cooperation occurred. During this
time, the Soviet authorities actually began to fully dispose of the property of
all types of cooperations and their employees.

In 1918, in the news of the CEC, the ,Draft Decree on Consumer
Communes” was issued, according to which the organization of socialist so-
ciety was planned as a network of ,,consumer-production communes”. Accor-
ding to this document, entry into the consumer society was a prerequisite for
the country’s entire adult population. Organization of the distribution and
accounting of food in the area was carried out by a single cooperative, and in
fact, until 1919, production agricultural communes were the main economic
form of labor organization in agriculture®. It must be emphasized that this
experiment did not give positive results, primarily because the land, all means
of production, household utensils and even personal belongings in communes
were socialized, and incomes were distributed equitably by the number of
consumers. It seems quite obvious that the equalization system of distribu-
tion did not give incentives for the production initiative, and the elimination
of personal subsidiary farming did not allow a peasant to satisfy his needs and
produce a surplus.

However, in 1920, the decree ,On the Unification of all Types of
Cooperative Organizations” (dated January 27, 1920) was issued, according
to which the entire population was obliged to become members of consumer
cooperatives, and various types of cooperatives were to enter into one con-
sumer cooperative and could not conduct independent activities. This ac-
tually meant the nationalization of cooperation. Such actions by the Soviet
leadership were at odds with the basic principles of the cooperative move-
ment: voluntary entry was replaced by mandatory membership, and all other
cooperatives were subordinated to one type of consumer cooperation. Thus,

6 V. M. Volodin, Production cooperation in agriculture..., op. cit., p. 154.
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consumer cooperation, which assumed the functions of uniting small produ-
cers, failed to cope with its tasks.

It is known that since March 1921, a new economic policy (NEP)
began to be implemented, with which specialists associate the second ,,coop-
erative breakthrough,” under which cooperation takes on great importance
in the formation and development of industrial service industries. The Soviet
leadership set a very important task before the co-operation, which was to as-
sist in the restoration of the country’s economy. During this period, its return
to the basic democratic principles took place: voluntary membership in coop-
eratives, a voluntary order of creation, the practice of entrance fees and shares,
and the free election of the boards of cooperative associations, meaning self-
government. In 1921, the Soviet leadership separated the consumer from ag-
ricultural, trade and credit cooperation. This was manifested in complete in-
dependence and the right to create independent systems. In 1922, the Con-
sumer Cooperatives Bank ,,Pokobank” was established in Moscow, which in
1923 was transformed into the All-Russian Cooperative Bank ,Vsekobank”.

It must be stated that the measures taken by the Soviet government
during the years of the NEP had a positive effect on the activities of the co-
operative in meeting the needs of the country’s population. By the end of
1920, the cooperative sector prevailed in the Soviet state: cooperatives owned
52.2% of commodity turnover, consumer — 38%, agricultural — 11.6% and
commercial — 2.6%’. The most widespread form of business associations was
freed from state custody, having a wide scope for initiative and creative activ-
ity and consumer cooperation, as shown by the statistics. By the end of the
NEDP, it provided almost 70% of the country’s trade and became the most
powerful commodity channel®. At the same time, its activities differed in di-
versity and included: the purchase of surplus agricultural products from the
population who had a subsidiary farm; the organization of purchases of ag-
ricultural products on collective and state farms; fattening animals on their
farms; food production at industrial enterprises for consumer cooperation;
and cooperative trading. Monofunctional agricultural partnerships (fishing,
etc.) were mainly a primary network of cooperation. Agricultural coopera-
tives produced from 40 to 70% of the volume of the most important agri-
cultural crops, and their share in the export of agricultural products was 60—
80%’.

What was the difference between the cooperative forms of manage-
ment and collective farms (,kolhoz”), which were the main form of manage-
ment in the framework of Lenin’s plan for the collectivization of agriculture?

7 Z.R.Kochkarova, The historical experience..., op. cit., p. 15.
8  Ibidem, p. 17.

9 L. Dakhov, Opportunities for the revival of the cooperative sector of the
economy, ,The Economist” No. 1, 2000, p. 94.
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The main differences are in understanding the issues of ownership and self-
government. After all, a cooperative meant voluntary cooperation (entering
into a cooperative, each participant of a cooperative set as its goal the real-
ization of their interests) among separate producers-owners, who, as a rule,
avoided socialization. Each member of the cooperative joined in with his
share and retained the right to get it back in case of withdrawal. Thus, prop-
erty in the cooperative and with the collective form of its economic use by all
members of the cooperative organization was of a private nature'®. A collec-
tive farm that included the entire population of its members turned its prop-
erty into a jointly indivisible form, since labor, land, and all means of produc-
tion were socialized. Only residential buildings and subsistence farming re-
mained as personal property. Thus, economic activity was carried out on the
basis of state directive planning, and the collective farms could not indepen-
dently make economic, managerial and other decisions.

In the late 1920s, there was a refusal to base power on the principles
of the NEP, instead people wanted to form a mixed market economy. This,
unfortunately, led to curtailing since the late 1920s many types of coopera-
tion: during the collectivization in many regions of the country, the activities
of suppliers and credit cooperatives were stopped; in 1935, consumer coopera-
tion was liquidated in cities, and in the sphere of trade, there was a monopoly
in serving the rural population. 26,138 retail outlets, 7,096 catering estab-
lishments, 255 mechanized bakeries, 1,139 bakeries and a number of other
household facilities that belonged to the consumer cooperation network were
actually nationalized"'.

The command and administrative system of production management
and the domination of the state’s form of ownership had a negative impact on
cooperation. In agriculture, the replacement of peasant cooperatives by col-
lective forms of farming, collective farms and state farms that had existed for
70 years did not ensure an increase in the efficiency of farming. Small types of
farms, being self-governing enterprises, allow cooperatives to react more dy-
namically to changes in the economic life of society, whereas the cumbersome
system of collective farms and the unconditional implementation of policy
plans cannot ensure effective management of the economy. A. V. Chayanov
wrote: ,, The very nature of agricultural enterprises sets the limits for its con-
solidation, due to which the quantitative expression of the advantages of large
farms over small ones in agriculture can never be particularly large™. In ad-
dition, material incentives for cooperative members, in contrast to general

10 1. Buzdalov, G. Shmelev, Problems of development of agricultural coopera-
tion in transitional conditions, Noprosyekonomiki” No. 1, 1995, p. 18.

11 Z. R. Kochkarova, 7he historical experience..., op. cit., p. 16.

12 O. V. Tarkhanov, 7he essence of cooperation, according to A. V. Chayanov,
and the present, ,Economic Journal” No. 21, 2011, p. 131.
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collectivization, allow each member of a cooperative to be interested as a re-
sult of his work. The democratic principles of the organization of cooperation,
especially cooperative self-government and material interest, cannot work un-
der conditions of total control and planning on the part of the state.

The experts associate the third ,cooperative breakthrough” with the
beginning of the restructuring processes (,perestroika”) and the transition to
market relations in the second half of the 1980s. Economists consider the fol-
lowing conditions for initiating a new stage of development of cooperation:
—  the emerging processes of democratization and privatization of econo-

mic relations, which were expressed in the legalization of certain types
of non-state activities;
—  the presence of a shortage of various types of consumer goods, which
required an increase in the production of consumer goods and services;
—  the formation of the legal framework of the cooperative movement®.

The new law ,,On Cooperation in the USSR” adopted in 1988 was
very important for the revival of cooperation, since with its adoption, proper-
ty transformation, privatization of the economy, development of real market
relations and private entrepreneurship began. It was this law that determined
the need for the development of cooperatives, which, above all, should have
been oriented towards serving the population. Moreover, it is important to
note that their activities spread to all areas in which it was profitable for coop-
eratives to work: the production of goods; catering; trade and procurement;
construction; medical statistics and others. Statistics show the rapid growth
of cooperation and its effectiveness: if on January 1, 1988, 13.9 thousand co-
operatives operated in the USSR, then on January 1, 1990, their number in-
creased to 193 thousand. During these two years, they increased from 156
thousand people to 4.9 million, excluding 2.9 million people working under
contract. The volume of production on an annual basis as to prices during
those years increased from 350 million to 40.4 billion rubles'.

This, of course, proves that in the USSR, along with the public sec-
tor of the economy, a private sector emerged with great advantages. After
all, state-owned enterprises had large material resources, but, unfortunately,
they were not independent in their actions. Cooperatives, on the contrary,
having small private resources, had complete freedom in economic activity.
However, the cooperatives could not eliminate the shortage of goods, since
the money issue and the growth of income were ahead of the flow of goods,
and the supply of production cooperatives rested on government orders and

13 L. Nikiforov, T. Kuznetsova, 7he Fate of Cooperation in Modern Russia,
»Questions of Economics” No. 1, 1995, p. 87.

14 E. G. Yasin, Russian economy. Sources and panorama of market reforms,

Moscow 2002. p. 94.
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limits. Due to this, in 1990, 80% of all cooperatives operated at state-owned

enterprises and rented 60% of their fixed assets, acquiring 2/3 of consumed

raw materials, and 70% of the products of cooperatives sold to state-owned
enterprises®.
Unfortunately, we have to admit that at the beginning of the 1990s,

Russia began to curtail the cooperative movement. Analyzing the reasons for

this, we can agree with the opinion of specialists dealing with cooperation is-

sues who highlight a number of major problems and contradictions that led
to this process:

—  deformation of the new cooperation. The share of real cooperatives was
small, mostly cooperative forms used by private enterprises;

—  there were contradictions between the cooperatives and the population.
They became competitors in the acquisition of many types of goods,
which contributed to the increasing deficit. The contradictions included
the workers of the cooperatives having high wages, and the population
got used to the equalization distribution of income, which deepened the
controversy;

—  during the development of cooperation, market mechanisms began to
deform, since the emerging market relations did not imply state regula-
tion'.

Modern literature presents the notion that the current state of coop-
eration indicates the fourth ,cooperative breakthrough,” since the process of
development and dissemination of cooperation has moved to a new level".

Its characteristic feature is that cooperation has again become an in-
tegral part of the modern economic system. Of course, it is important to
emphasize that this is facilitated by the activities of the Russian Federation’s
government, which is aimed at supporting and developing many types of
cooperation. The division of cooperatives into species, practiced in the offi-
cial statistics of a number of international organizations, makes it possible to
single out consumer, credit, agricultural, multi-purpose, housing, production
workers and handicraft, and fishing. The process of creating and developing
various types of cooperatives is supported by the active legislative activity of
the authorities in this area. During this period, a whole set of laws was ad-
opted regulating the development of many types of cooperation, including:
the Law of the Russian Federation “On Consumer Cooperatives (Consumer
Societies, their Unions) in the Russian Federation” of June 19, 1992, the Fe-
deral Law “On Agricultural Cooperation” December 8, 1995, Federal Law

15 Ibidem, p. 52.

16 V. A. Kunakina, Development of Cooperation in Russia, ,Young Scien-
tist” No. 21, 2014, p. 324.

17 Ibidem.
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“On Horticultural, Gardening and Dacha Non-Profit Associations of Citi-
zens” dated April 15, 1998, Federal Law “On Credit Consumer Cooperatives
of Citizens” dated August 7, 2001, and Federal Law “On Housing Cumulati-
ve Cooperatives Islands” from December 30, 2004.

The emergence of new types of cooperation, such as outsourcing, sub-
contracting, franchising, strategic alliances, consortia, and others contribu-
ted to the development of entrepreneurship. These forms of joint business can
reduce production costs and transaction costs, increase competitiveness, and
also make small firms profitable in the market. However, in recent years, de-
spite all the accumulated experiences of cooperatives over the years, problems
have clearly emerged that have not yet been resolved in the new framework of
the revived cooperative movement:

—  the imposition of a cooperation ,,top”;

—  the lack of knowledge about cooperation;
—  the distribution of profits;

—  the responsibility of the participants;

—  control over the activity.

Thus, the accumulated experience of the cooperative movement in
Russia contains four ,cooperative breakthroughs™ 1. from 1862 to the revo-
lution of 1917; 2. the years of the NEP; 3. the second half of the 80s and early
90s of the twentieth century; 4. the end of the 1990s to present.

Concluding our brief excursion into the history of the cooperative
movement in Russia, I would like to draw attention to what seems to be
a very important point.

It seems quite obvious that throughout this long path of development,
cooperation has been and remains an object of state policy. Analyzing the de-
velopment of cooperation at different stages of the domestic historical pro-
cess, it can be noted that the goal of state policy was to use a cooperative or-
ganization to smooth out acute social problems (for example, those caused
by the active capitalization of the social economy) as a , transitional stage” to
socialism, a means of reforming the economy (1988 and the law ,,On Coope-
ration in the USSR”). However, attempts to use cooperation in order to reali-
ze political ambitions, in an uncharacteristic quality for this organization, as
we can see, were not productive. Perhaps in the near future, cooperation can
become the basis of the social infrastructure of a Russian village, and in this
case lead to a new flourishing of this interesting economic phenomenon that
has existed in the world for almost 200 years.
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Evolution of the Legal Regulation
of Cooperatives in Polish Law

The cooperative movement has a long history in Poland. Origins of
the first Polish cooperatives date back to the 19th century. Since then cooper-
atives are present and deeply rooted in Polish law and economy. The article
considers Polish cooperative legislature development and in consequence
changes to legal solutions on cooperatives. Also, the article provides conclu-
sions on further development of cooperatives which may be considered in
further legislative work.

Joanna Kruczalak-Jankowska L. Introduction

In the doctrine of Polish

Professor commercial law, not a lot of atten-
University of Gdarisk tion is paid to cooperatives today.
This is due to the fact that the eco-

nomic turnover has been dominated

by trade companies, which seemed

to be quite obvious after the expe-
riences of the 1970s and 1980s, when
state-owned enterprises and coope-
ratives were the dominant form of

Ph.D.
University of Gdarisk

running a business. The assumptions
of the state in the field of economic
policy in regard to using particular
forms of running a business have
also changed. Nevertheless, whi-
le state-owned enterprises have al-
most disappeared, cooperatives oc-
cupy an important position. There is
still quite a large number of coope-
ratives, which in particular perform
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their tasks in regard to financial and housing activities. These are often en-
tities with a significant assets (especially housing cooperatives) and financial
position (cooperative banks, cooperative savings and credit unions) positions.
Cooperatives also play an important role in the provision of work and pro-
fessional activation (work and social cooperatives), as well as they perform
agricultural activities. This form of running a business is also appreciated by
the current Polish legislator. A cooperative is one of the three types of entities
which according to law may carry out banking activities in Poland. Since the
beginning of its existence, the form of a cooperative has been used by saving
and credit financial institutions. Recently, it has been also a form of establis-
hing social cooperatives and farmers’ cooperatives.

2. The beginnings of cooperatives and the principles of cooperative law

Cooperatives have been developed by the marketing practice. The
first entities of this kind appeared at the turn of the 18th and 19th century,
mainly in England'. However, initially they were not regulated by law and
the basic cooperative principles developed through practice. The cooperati-
ve in Rochdale, England, where the principles of the cooperative movement
were first developed to define features distinguishing cooperatives from other
forms of joint business activities is considered to be the prototype. These prin-
ciples were then adopted by the International Cooperative Congress in Paris
in 1937 and since then they have been widely implemented in national laws.
They include: the principle of the availability of membership for all intere-
sted parties, the principle of acting on a democratic basis (one member - one
vote), the principle of distribution of surplus in proportion to turnover, the
principle of limited interest rate on shares, the principle of maintaining reli-
gious and political neutrality, the principle of conducting business activity as
well as educational activities for members and the principle of the cooperation
with other cooperative organizations®. The above principles of the cooperative
movement were modified and their number was reduced by the International
Cooperative Congress in Vienna in 1966. Three basic principles were main-
tained — the principle of voluntariness, the principle of accessibility and the
principle of democratic management of the cooperative and the equal posi-
tion of individual members, including equal participation in profits. A greater
emphasis was also placed on two other principles — the principle of the addi-
tional cooperative activity carried out for its members and the principle of the
cooperation between individual cooperative organizations’.

R. Bierzanek, Prawo spétdzielcze w zarysie, Warszawa 1976, p. 7.

2 See: A. Witosz, Prawo spétdzielcze. Zarys wyktadu, Katowice 1985,
p. 7-8.

3 A. Witosz, Prawo..., op. cit., p. 8-9.
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Today, nine principles expressed in Polish law are recognized as basic
principles of cooperative law expressed in Polish law*. The first one is the prin-
ciple of voluntariness, meaning the lack of coercion for establishing, liquida-
ting and joining the cooperative. The second one is the principle of the self-
-governing of the cooperative, meaning that it is an independent entity, deci-
ding on its matters through its organs. The third principle of a membership
community requires that the cooperative members should personally exerci-
se their rights and duties in the cooperative. Another principle concerns the
cooperative’s purpose to raise the cultural level of cooperative members. To-
day it is expressed in art. 1 p. 2 of the Act of 16 September 1982 Cooperative
Law’ (hereinafter, as ,,coop. law”) in a less categorical manner than it used to
be. However, it is a continuation of the basic assumption which has been gu-
iding the cooperative movement from its beginnings, that is performing not
only economic functions by the cooperative for its members, but also satisfy-
ing their other needs (f. ex. cultural, sporting, professional)®. The principle of
democratic managements assumes the equality of all members of the coope-
rative in terms of influencing its affairs. Each cooperative member shall have
one vote regardless of the shares held (art. 36 p. 2 of coop. law). Only in case
of the cooperatives of legal persons, their statute may introduce other regula-
tions in this regard. The “open door” principle prohibits creating barriers to
joining the cooperative. Restrictions introduced in the cooperatives’ statutes
(exceptions to the ,,open door” principle) must be justified by the interests of
the cooperative and its members. The principle of a changeable personal com-
position and a variable participation fund is a consequence of voluntariness
and open door principles. Another principle of cooperative law was also the
indivisibility of the participation fund, which in the event of the cooperative’s
liquidation was to be allocated to cooperative or social purposes, and not be
shared among members. Currently, after the modification of art. 125 of coop.
law this principle cannot be considered absolute. Finally, the last principle of
cooperative law is the cooperation between domestic and foreign cooperative
organizations.

Apart from international cooperatives’ actions of organizing Interna-
tional Cooperative Congresses that adopted principles governing their fun-
ctioning, also individual states have been regulating these entities since the
second half of the nineteenth century. However, there were no specific legal

4 See: f. ex. K. Kruczalak, Prawo handlowe. Zarys wykladu, Warszawa
1998, p. 332-333; A. Kidyba Prawo handlowe, Warszawa 2017, p. 618
and following.

5 Official Journal of Laws ,,Dziennik Ustaw” 2018, item 1285.
Compare: K. Kruczalak, Prawo..., op. cit., p. 332.
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provisions devoted to cooperatives at the very beginning’. Cooperatives were
often treated as associations or as trade companies (f. ex. in France).

The first statutory regulation on cooperatives was adopted in Germa-
ny. It entered into force in 1867 in Prussia, and in 1871 it was binding in all
German states. In 1898, the existing regulations were replaced by the new act
on cooperatives which still has been in force in Germany. German regulations
were based on the experiences of France and England where the cooperative
movement began earlier and where the practice of applying legal solutions, in-
cluding internal cooperative provisions (statutes), was richer and longer. Ne-
vertheless, German solutions concerning cooperatives had specific features
(distinguishing them from British, German and Latin type of cooperatives)®.
It also resulted from the huge number of cooperatives that were operating in
Germany (in 1931 there were over 52,000 of them, and they had over 10 mil-
lion members)’. Following the German model, separate acts on cooperatives
were also adopted in other countries in Europe (f. ex. Austria, the Nether-
lands, Italy, Denmark), South America and Asia'’. In some countries, legal
regulations relating to cooperatives were implemented to the commercial co-
des (f. ex. France and Belgium) and even civil codes (Switzerland).

3. Polish cooperative law before the Second World War

In Poland, the legal regulations of cooperatives appeared already dur-
ing the partitions. In the German (Prussian) partition, such provisions were
included in the Act of 1867 and then Act of 1898. The situation was similar
in the Austrian Partition where the Act of 1873 was in force. In the Russian
partition, there were no specific legal acts regulating cooperatives. However,
the provisions of acts relating to other areas of economic activity (f. ex. cre-
dits, craft funds, associations) were applied to them respectively'.

Such situation could not function after the First World War. In the
process of unification of Polish law after regaining independence, the Polish
legislator prioritized the cooperative law by adopting on 29 October 1920 the
act on cooperatives'? (hereinafter referred to as ,the act of 1920”). It entered

See: L. Stecki, Prawo spéldzielcze, Warszawa 1987, p. 11-13.
See: R. Bierzanek, Prawo..., op. cit., p. 27-28.

Compare: S. Janczewski, Prawo handlowe, wekslowe i czekowe, Warsza-
wa 1946, p. 257.

10 Compare f. ex. A. Witosz, op. cit, p. 9-10; R. Bierzanek, Prawo...,
op. cit., p. 19-27.

11 R. Bierzanek, Prawo..., op. cit., p. 28; A. Witosz, Prawo..., op. cit.,
p. 10.

12 Act of 29 October 1920 on cooperatives, Official Journal of Laws ,,Dzi-
ennik Ustaw”, No. 111, item 733.
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into force on 1 January 1921 in the entire Poland. This first Polish act on coo-
peratives was in force until 1961 and it was regarded as the most progressive
and democratic act on cooperatives at the time. This was due to foreign and
own legal solutions used by the authors of the act, as well as the experience of
the Polish cooperative movement. Polish cooperative movement, which deve-
loped under specific conditions, was also important from the point of view of
maintaining Polish identity. Cooperatives often referred to tradition and pro-
pagated patriotic values'.

The act of 1920 defined a cooperative as an association of an unlimi-
ted number of people with variable capital and composition, aimed at raising
earnings or economic strengthening of members by running a joint venture
(art. 1). According to the pre-war regulations, cooperatives could also take
activities aimed at the cultural development of its members.

Thus, in the light of the first Polish act, the cooperative was an enti-
ty established on a voluntary basis, with the unlimited number of members,
which composition, and thus also capital (today we would say fund) could be
changed. The cooperative was intended to run a joint business. It could be fo-
unded by natural and legal persons, and the liability for the cooperative’s ob-
ligations was limited only to the declared shares. Until 1934, there was a free-
dom of associating in cooperatives. Then, the amendment of 13 March 1934
introduced the obligation to obtain a statement on the purposefulness of es-
tablishing a new cooperative. Cooperatives were registered according to rules
typical for commercial law companies (in cooperative register). They had the
status of a merchant within the meaning of the Commercial Code (art. 4 of
the act on cooperatives). The provisions of the Commercial Code were also
applied to cooperatives in matters that were not regulated by the act of 1920.

In order to establish a cooperative, it was necessary to prepare its sta-
tute and collect signatures of at least ten natural persons. With regard to coo-
peratives of legal persons, the provisions also provided for a minimum num-
ber of members. There had to be at least three of them.

The cooperatives could also be used to create economic unions of
cooperatives (headquarters)”. Their main task was to provide services to as-
sociated cooperative organizations. The headquarters were authorized to car-
ry out reviews (today — lustrations) in associated cooperatives. They were also
entitled to issue the above mentioned statements on the purposefulness of

13 See: W. Jastrzebski, Prawo spotdzielcze. Zarys wyktadu, Warszawa 1986,
p. 7.

14 Act of 13 March 1934 on the amendment of the act on cooperatives,
Official Jurnal of Laws ,Dziennik Ustaw” Nr 38, item 342.

15 Commercial law companies could also be used for this purpose.

66 Prawo i Wiez nr 3 (29) jesier 2019



Joanna Kruczalak-Jankowska, Grzegorz Sikorski, Evolution of the Legal Regulation ...

establishing a new cooperative, to submit applications for deletion of coopera-
tives from the register and to appeal against resolutions of general meetings'.

The act of 1920 also provided for the establishment of the Coopera-
tive Council by the Minister of the Treasury, which was to exercise general
supervision over the activities of cooperatives and their associations. It consi-
sted of the representatives of revisional associations, the Minister of the Trea-
sury and other Ministers. The provisions of the act also regulated other orga-
nizational matters related to the functioning of cooperatives. They contained
solutions related to the company brand (name under which the cooperative
acted), cooperative authorities (which included the management board, su-
pervisory board, general meeting), control over the cooperative (revision and
revisional associations), accounting, dissolution and liquidation of the coope-
rative, as well as its bankruptcy. The act devoted much space to acquiring and
losing cooperative membership. This regulation was similar to the current
one, because in this respect the act fully implemented the principles of volun-
tary association in the cooperative and the variable personal composition and
share fund. The pre-war legislator also included criminal provisions in the act.
Administrative penalties were to be imposed on the members of management
board who did not fulfill their obligations under the Act (f. ex. regarding en-
tries in the register, announcements). The offences included, among others,
undertaking activities on behalf of the cooperative other than specified in the
act and the statute, allowing the functioning of the cooperative for over three
months without a supervisory board, lack of application for the declaration of
bankruptcy of the cooperative, breach of confidentiality regarding contribu-
tions and savings deposits.

Before the amendment of 1934 the merger of cooperatives was regu-
lated by a separate act of 7 April 1922 on the merger of cooperatives".

4. Polish cooperative law after the Second World War

The post-war times, until 1990, can be divided into three periods.
The first one covers time before 1961, when the act of 17 February 1961 on
cooperatives and their associations'® (hereinafter referred to as the ,act of
1961”) was adopted. It was in force until the end of 1982. So the second pe-
riod falls on the years 1961-1982. On 16 September 1982 the new coopera-
tive law' was adopted (hereinafter referred to as the “act of 1982” or ,,coop.
law”) commencing the third period in regard to cooperative legal regulations.

16 See: W. Jastrzgbski, Prawo..., op. cit., p. 7-8.
17  Official Journal of Laws ,Dziennik Ustaw” No. 33, item 265.

18 Official Journal of Laws ,,Dziennik Ustaw” No. 12, item 61 with later
amendments.

19  Offcial Journal of Laws ,,Dziennik Ustaw” No. 30, item 210.
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In the first period before 1961, the Polish legislator made only a few
modifications to the then in force act of 1920. They were related to the ex-
tension of the competences of revisional associations which were to carry out
tasks provided for in specific provisions, as well as the introduction of the
Central Cooperative Alliance®’, an obligatory association for all cooperative
headquarters which competences encroached the independence of its central
units, and thus the cooperatives associated in them. Its most far-reaching tool
was the possibility to decide on the division and dissolution of the coopera-
tive, which was a denial of the cooperative self-government principle. Coo-
peratives were also subordinated to the implementation of economic plans,
which caused that the interests of cooperative members went to the back-
ground in their activities. At that time, the so-called exemplary cooperative
statutes were established by the Central Cooperative Alliance in order to eli-
minate the influence of cooperative members on the determination of their
rights and obligations.

The second period in the post-war regulations regarding cooperatives
falls on the years 1961-1982. The legislative proceedings on the act of 1961
lasted several years (they began as early as in 1954, and the act was treated as
a code regulating the issues of cooperatives and their associations as a who-
le*'). In particular, the new provisions even more highlighted the changes in-
troduced before to the Act of 1920. The definition of cooperatives was chan-
ged (art. 1). It emphasized the primacy of the public interest over the interest
of cooperative members. According to new regulations, cooperatives should
implement social rather than individual goals. A lot of emphasis in the defini-
tion of a cooperative was also put on its activities aimed at raising the material
and cultural standards of living of cooperative members. In regard to the es-
tablishment of cooperatives some restrictions were also maintained. The stat-
ement on the purposefulness of establishing a cooperative was to be issued by
the central association in consultation with the appropriate authority of state
administration. Obtaining such statement by the cooperative was mandato-
ry, and its lack resulted in the rejection of the application?’. The cooperative’s
statute also had to comply with the principles established by the central asso-
ciation, which in practice, despite the lack of such legal provisions, meant the
continuation of the obligatory implementation of model statutes.

The Act of 1961 in the second part (the first one was devoted to coo-
peratives themselves), regulated cooperative associations and the Supreme

20  Act of 21 May 1948 on the Central Cooperative Association and coop-
erative headquarters, Official Journal of Laws ,Dziennik Ustaw” No.
65, item 524.

21 See f. ex.: A. Witosz, Prawo..., op. cit., p. 16-17, see also: R. Bierzanek,
Prawo. .., op. cit., p. 33.

22 A. Witosz, Prawo..., op. cit., p. 18.
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Cooperative Council. This part of the Act contained the most changes in
comparison to the previous regulation. The provisions endowed cooperative
unions with broad competences directly affecting the management of coope-
ratives associated in them. The board of the central union had the power to
repeal resolutions of the cooperative’s assemblies, as well as to dismiss board
members. The unions also set out guidelines for the cooperative’s activities,
including plans for current periods. The Central Cooperative Alliance was re-
placed by the Supreme Cooperative Council, which task was to represent the
cooperative movement and watch over its development from the point of view
of applicable regulations®. The existing cooperative headquarters have been
replaced by central cooperative associations.

The Act also contained specific provisions relating to the types of coo-
peratives regulated therein. These were agricultural production cooperatives,
labor cooperatives and housing cooperatives*. The labor cooperatives were
related to the provisions on cooperative employment, and housing cooperati-
ves to the provisions on cooperative member’s right to premises. In addition
to cooperatives directly mentioned in the act of 1961, also cooperative banks
operated at that time, to which the provisions of the act were applied with
some amendments resulting from the Act of 12 June 1975 on Banking Law?,
and the previous savings and loan cooperatives regulated by the provisions of
the Act of 1961 and the Act of 13 April 1960 on banking law?.

The third period of the development of legal provisions relating to
cooperatives before 1990 started with the adoption of the Act of 16 Septem-
ber 1982 on Cooperative Law?’, which still has been in force. Also in case of
this act, its adoption took quite long time as the legislative process was initia-
ted by the Supreme Cooperative Council as early as in 1974%.

In its original wording, the new act did not differ significantly from
the previous regulation. However, some changes in this regard can be no-
ticed. In the definition of the cooperative, the social interest was equated
with the interest of cooperative members, while the previous act provided for
the primacy of social interest. This solution and a few others increased the

23 Compare f. ex. W. Jastrzebski, Prawo..., op. cit., p. 12.

24 As part of the housing cooperatives, the following were distinguished:
housing cooperatives, housing and buildings cooperatives, cooperative
associations for building single-family houses (art. 135 of the Act of
1961).

25 Offcial Journal of Laws ,,Dziennik Ustaw” No. 20, item 108.
26 Ibidem No. 20, item 121.
27 Ibidem No. 30, item 210.

28  See: A. Witosz, Prawo..., op. cit., p. 20; W. Jastrzebski, Prawo..., op. cit.,
p- 13; R. Bierzanek, Prawo..., op. cit., p. 34.
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cooperative’s independence in relation to previously binding regulations®.
Nevertheless, most powers of the central unions and the Supreme Cooperati-
ve Council were maintained.

The new law included provisions concerning cooperatives of agricul-
tural clubs that provide agricultural services and other types of services re-
sulting from the needs of the rural environment. Until today (as these provi-
sions are still in force) such a cooperative can also deal with the production of
means and materials for agriculture, agricultural processing and agricultural
production (running a farm). The act also introduced specialized agricultu-
ral cooperatives devoted to economic agricultural activities such as running
a team farm covering a specific type of production in connection with indi-
vidual farms of their members and cooperating in the development of spe-
cialized agricultural production on these farms. The changes also concerned
the scope of activity of housing cooperatives and cooperative members’ right
to premises.

In addition to cooperatives directly regulated in the cooperative law,
also cooperative and state-cooperative banks existed in the legal system, to
which the provisions of cooperative law were applied to an extent not regula-
ted by the Act of 26 February 1982 on Banking Law’® (such reference is also
included in the current banking law, but apart from the cooperative law also
the provisions of the act on the operation of cooperative banks, their affilia-
tions and affiliating banks®' shall be applied to banking cooperatives).

5. Polish cooperative law in the modern era — the shape of regulations
The Act of 1982 remains today the basic legal act regulating coope-
ratives in Poland. The current act has returned to the basic assumptions and
ideas of the cooperative movement and provide their full guarantees. In the
process of its adoption and the adoption of subsequent amendments after
1989, the achievements of the Polish cooperative movement were also taken

into account®.

29 Compare f. ex. W. Jastrz¢bski, Prawo..., op. cit., p. 13.
30 Official Journal of Laws ,Dziennik Ustaw” No. 7, item 56.

31  See: art. 20 p. 1 of the Act of 29 August 1997 Banking Law (Ofhcial
Journal of Laws ,,Dziennik Ustaw” 2018, item 2187 with later amend-
ments) in relations to art. 2 p. 1 of the Act of 7 December 2000 on the
operation of cooperative banks, their associations and associating banks

(Official Journal of Laws ,,Dziennik Ustaw” 2018, item 613).

32 Compare f. ex. R. Bierzanek, Nowe prawo spétdzielcze, ,,Patistwo i Pra-
wo” No. 11, 1982, p. 31 and next; M. Gersdorf, O nowych rozwiqzaniach
wprawie spdtdzielczym, Warszawa 1983, p. 5 and next; K. Kruczalak,
Prawo..., op. cit., p. 333.
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From the point of view of the current shape of the provisions of coo-
perative law, the most important were the amendments adopted in the years
1990-1991 and 1994 (Act of 20 January 1990 concerning changes in organi-
zation and activity of cooperatives®, Act of 30 August 1991 on the valoriza-
tion of members’ shares in cooperatives®, Act of 25 October 1991 amending
the Civil Code, the Code of Civil Procedure, cooperative law, acts on land
and mortgage registers and housing law®, Act of 7 July 1994 amending the
Act - Cooperative Law and some other laws™).

The new solutions have emphasized the cooperative independence.
Over the years, central cooperative associations were gradually losing their
competences to interfere cooperatives internal affairs’’. However, solutions
concerning cooperative banks are an exception in this respect. The provi-
sions of separate acts (the above mentioned banking law and the act on the
operation of cooperative banks), due to the banking law principle of security
of funds accumulated in banks, still place great emphasis on the principle of
the banks’ participation in associations, performing many functions for their
members, including entering the sphere of their autonomy and independence.

According to the new definition (introduced by the amendment of
1994), cooperatives are independent associations of an unlimited number of
people, which composition and share fund may be variable and which con-
duct joint economic activity. This joint economic activity is a characteristic
feature of the cooperative today. Other types of cooperative activities (social,
educational and cultural activities undertaken for the benefit of cooperati-
ve members — art. 1 p. 2) are not their mandatory tasks any longer, although
in practice these tasks are fulfilled by almost all cooperatives. This is due to
the history of cooperative activity, which always included all these non-eco-
nomic tasks. Therefore, a cooperative is primarily an entrepreneur today. It
is a form of conducting joint business activity so its goals are similar to tho-
se of commercial law companies. However, it differs from them in that it is

33 Offcial Journal of Laws ,Dziennik Ustaw” No. 6, item 36 with later
amendments.

34  Official Journal of Laws ,,Dziennik Ustaw” No. 83, item 373 with later
amendments.

35 Official Journal of Laws ,,Dziennik Ustaw” No. 115, item 496.
36  Official Journal of Laws ,,Dziennik Ustaw” No. 90, item 419 with later

amendments.

37 Compare f. ex.: K. Stefaniuk, Samodzielnosé spétdzielni pod rzqdami no-
wego prawa spoldzielczego, [w:] Seminarium Prawa Gospodarczego, vol. 4,

1984, p. 26-41.
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an association of persons, not capital, in which individual members have the
same, equal rights. A cooperative today it a specific type of business corpo-
ration?®.

The cooperative’s internal structure is in general regulated by coope-
rative law. It also determines the rules of joining and leaving cooperatives by
their members. The provisions of statutory law are supplemented by the coo-
peratives’ statutes. The statutes can above all specify their organizational stru-
cture as well as rules concerning their composition.

The act also defines cooperatives’ rights and obligations dividing
them into economic and non-economic (organizational, corporate) ones.
Thus, this is a similar situation that can be found in regard to provisions con-
cerning companies. The economic rights and duties include the obligation to
pay the entry fee, the obligation to bring declared shares or other contribution
if required, the right to profit and equal participation in it, the right to various
types of benefits from the cooperative (such as work, the development of pro-
fessional activity or the implementation by the cooperative of specific tasks in
the field of education, culture, etc.). Non-economic rights and duties include,
for example, the right to vote, passive and active electoral rights to cooperati-
ve bodies and right to information®.

The contemporary Polish legislator also tends to regulate the specific
types of cooperatives. The cooperative law traditionally includes provisions
relating to agricultural cooperatives, such as agricultural production coope-
ratives and machinery rings cooperatives. It also allows for the establishment
of other cooperatives which main activity is focused on running a joint farm.
Additionally, Polish cooperative law also regulates labor cooperatives that car-
ry out activities based on the work of its members.

As it has been already mentioned, the previous laws regulating coo-
perative activities also included provisions concerning specific types of coo-
peratives. At present, however, the legislator tends to regulate them outside
the cooperative law. The Act of 7 December 2000 on the operations of coo-
perative banks, their affiliation and affiliating banks* relating to banking
cooperatives can serve as an example. The legislator did the same with re-
gard to cooperative savings and credit unions, regulating them in the Act of
5 November 2009 on cooperative savings and credit unions*'. Also housing
cooperatives, which still occupy an important place in the Polish reality, sho-

38 Seef. ex. K. Pietrzykowski, Prawo spétdzielcze, Zielona Géra 1995, p. 7;
K. Kruczalak, Prawo..., op. cit., p. 335.

39 Compare f. ex. R. Bierzanek, Prawo..., op. cit., p. 128-167; K. Krucza-
lak, Prawo..., op. cit., p. 343-350.

40 Official Journal of Laws ,,Dziennik Ustaw” 2018, item 613.

41  Ofhcial Journal of Laws ,,Dziennik Ustaw” 2018, item 2386 with later
amendments.
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uld be mentioned in this regard. In 2000, it was decided to exclude the pro-
visions relating to these cooperatives and transfer them to a separate act, the
solutions of which were also greatly expanded and changed in comparison to
the previous regulations included in the cooperative law*.

The provisions of the cooperative law related to cooperatives conduc-
ting agricultural activity are supplemented by the provisions of the Act of
4 October 2018 on farmers’ cooperatives®’. The act refers to cooperatives,
which are voluntary associations of natural or legal persons who run a farm
within the meaning of the provisions on agricultural tax or conducting agri-
cultural activity in the field of special departments of agricultural production,
are producers of agricultural products or groups of these products, run the
breeding or fish farming. A cooperative of farmers may also be established
by legal or natural persons who are not farmers but who carry out activities
in the field of storage, warchousing, sorting, packaging or processing agricul-
tural products or groups of these products, or fish, produced by farmers or
carry out service activities supporting agriculture such as providing farmers
with services involving the use of machines, tools or equipment for the pro-
duction of agricultural products or groups of such products, or fish by the-
se farmers. The farmers’ cooperative is an association of variable composition
and variable share fund which, in the interest of its members, conducts joint
economic activity.

A new solution, although not as young as farmers’ cooperatives, are
also social cooperatives regulated in the Act of 27 April 2006 on social coo-
peratives*. Social cooperatives operate on the bases of the work of their mem-
bers, and their task is to act for the social reintegration of its members and
employees (including the unemployed, listed in detail in art. 4 p. 1 of the
act), which means activities aimed at rebuilding and maintaining the ability
to participate in the life of the local community and to perform social roles in
the place of work, residence or stay. The task of social cooperatives is to work
for the professional reintegration of its members and employees (referred to
inart. 4 p. 1 of the act), which means activities aimed at rebuilding and ma-
intaining the ability to work independently on the labor market. The social
cooperatives perform these activities as part of their business activity.

42 Act of 15 December 2000 in housing cooperatives, Official Journal of
Laws 2018, item 845 with later amendments.

43 Offcial Journal of Laws ,,Dziennik Ustaw” 2018, item 2073.
44 Ofhcial Journal of Laws ,,Dziennik Ustaw” 2018, item 1205.
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The legal regulation on European cooperatives is provided by the Act
of 22 July 2006 on European Cooperatives®, which develops provisions of
European law*®.

6. Evaluation of the current solutions — selected issues

Despite the changes already made and those being made, the current
state of the provisions relating to cooperatives do not seem satisfactory®.

The Act of 1982 contains provisions that conflict with each other
from the point of view of their legal significance. The most striking example
in this regard is art. 3 which states that “cooperative property is the private
property of its members”. This norm is in complete contradiction with the
concept of legal personality of the cooperative.

The second example is art. 1 p. 1 of the act which is contrary to art.
43 p. 1 of the Civil Code. The content of both provisions raises doubts as to
whether the cooperative is actually an entrepreneur within the meaning of
the Civil Code, since it conducts business®. In the literature it is also empha-
sized that the regulation of cooperative law on certain aspects related to the
cooperative’s economy (art. 87, art. 88a) and its bankruptcy (art. 130-137) in
unnecessary®. Specific laws relating to accounting and bankruptcy contain
a detailed regulation of these issues so it seems that there is no need to inclu-
de provisions relating to them in the cooperative law, especially that the na-
ture of the cooperative as an entrepreneur and the nature of its activities do

45  Offcial Journal of Laws ,,Dziennik Ustaw” 2018, item 2043 with later
amendments.

46  Compare: Council Regulation (EC) No 1435/2003 of 22 July 2003 on
the Statute for a European Cooperative Society, Official Journal of EU
L 207 of 18 August 2003 and Council Directive 2003/72/EC of 22 July
2003 supplementing the Statute for a European Cooperative Society
with regard to the involvement of employees, Official Journal of EU
L 201 of 18 August 2003.

47 See f. ex. M. Wrzotek-Romaniczuk, Przyszlosé prawa spitdzielczego
w Polsce, [w:] Prawo spétdzielcze. Zagadnienia materialno-prawne i pro-
cesowe, ed. A. Herbet, J. Misztal-Konecka, P. Zakrzewski, Lublin 2017,
p. 17-51; P. Zakrzewski, Fundusze witasne spotdzielni de lege ferenda,
,Przeglad Prawa Handlowego” No. 12, 2016, p. 16-21.

48 These and other contradictions occurring in cooperative law are noted
by: P. Zakrzewski, Stan aktualny ..., op. cit., p. 91 and next and literatu-
re cited therein.

49  See f. ex. P. Zakrzewski, Stan aktualny i perspektywy rozwoju polskiego
prawa spotdzielczego, ,Roczniki Nauk Prawnych” No. 4, 2017, p. 87 and
literature cited therein.
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not differ from other organizational forms of conducting business activity
(companies).

It should be agreed that the scope of activity of ,professional” coop-
eratives needs to be amended, which in particular concerns agricultural co-
operatives®. In practice, mainly dairy cooperatives operate in this field today.
The cooperative activity, from the point of view of its members, is not limited
to running a business together (art. 1 p. 1 of the cooperative law). First of all,
the most important for a member of such cooperative is that it buys products
from his/her farm. Therefore, such cooperatives perform a supporting fun-
ction for their members’ and their activity does not fully correspond to the
definition resulting from the cooperative law.

While considering the future amendment of the cooperative law, the
legislator should take into account the case law and doctrinal opinions related
to commercial companies, as well as the provisions introduced to the Code
of Commercial Companies related mainly to the organization of these enti-
ties. The provisions of the cooperative law in this regard are quite laconic. In
particular, it concerns the provisions on the functioning of companies in the
organization and provisions related to the scope of control (under cooperati-
ve law - lustration)2.

However, it seems that in regard to the scope of future amendments
and the content of new provisions the most important is to determine the
purpose of cooperative activity. In order to do so several questions should be
answered. Do cooperatives run a business on the same terms as commercial
law companies? Is the cooperative’s activity related to the personal interest of
the cooperative’s members as they purchase services or goods from it or they
are its suppliers, thanks to which they also record positive results in their ho-
useholds (enterprises)? Should the cooperative, apart from economic activity,
implement other activities for its members (social, cultural, educational)?*®

There are also opinions expressed in the literature that cooperatives
should be shaped in a way that allows for the participation of such members
as investors interested in the return on investment rather than taking advan-
tage of cooperative services. Such solutions have been already introduced into
some legal systems (f. ex. in France). However, it seems that they completely
contradicts the basic principles of the cooperative movement.

50 See: A. Suchon, Prawna koncepcja spotdzielni rolniczych, Poznani 2016,
p. 54-82.

51  P. Zakrzewski, Stan aktualny ..., op. cit., p. 90.

52 See: P. Zakrzewski, Stan aktualny ..., op. cit., p. 93.

53 'This idea remains alive in the activities of the international coopera-
tive movement — compare: P. Zakrzewski, Zasady Migdzynarodowego

Zwiqzku Spoldzielczego, ,Kwartalnik Prawa Prywatnego” vol. 1, 2005,
p. 291-292.
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Another issue is the scope of the normative regulation of cooperati-
ves by the universally binding provisions. The question arises to what extent
the legislator should allow cooperatives to freely shape their internal statutes.

The final wording of provisions of the cooperative law will largely de-
pend on the choice of the concept of the future cooperative.

7. Summary

The provisions of cooperative law in Poland have a long history. The
cooperative movement itself exists even longer. The achievements of Polish le-
gislation in the interwar period also needs to be emphasized. The Polish Act
of 1920 was at that time one of the most modern legal acts relating to coo-
peratives in Europe and in the world. Its solutions were also used in the co-
urse of adopting all subsequent legal acts related to cooperatives, including
the current Act of 1982. The Act of 1982 has been amended several times,
especially after 1989, in order to adapt the existing regulations to new con-
ditions. Nevertheless, it still has many shortcomings, some of which have
quite serious legal significance (the contradictions with other legislative so-
lutions mentioned in the article). There is also a lack of the clear concept of
the cooperative’s activity, which should decisively affect the final shape of the
regulations. The amendments should also concern to the provisions of other
laws relating to the specific types of cooperatives and correspond to their nor-
mative concepts.
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Regulatory and Supervisory Policy
Towards the Cooperative Banking
Sector in Poland in the Years 2014-2019

In the years 2014-2019 in Poland a comprehensive change was made in the law in the
field of cooperative banks and their institutional base. On 25 June 2015 the bill amending the Act
on the Operations of Cooperative Banks, their association, and associating Banks and certain
other laws was adopted, which determined the organizational model of the cooperative banking
sector in Poland for the next decades. According to the concept of the regulator and the super-
visor, it has been based on the structure of the Institutional Protection Scheme further IPS). This
is not a new concept in the European law, however, it has not been applied in Poland until now.
Currently, the system of institutional protection is governed by Article 113 para. 7 of the Regulation
of the European Parliament and of the Council 575/2013 of 26 June 2013 on prudential require-
ments for credit institutions and investment firms and amending Regulation (EU) No 648/20122.

The aim of the article is to analyse the regulatory and supervisory policies towards the
cooperative banking sector in Poland in the years 2014-2019 and to present de lege lata and de
lege ferenda, postulates, as well as the formulation of comments in relation to the supervisory ac-
tivity carried out by the Polish Financial Supervision Authority.

The implementation of the research goal adopted in this article requires the applica-
tion of legal research methods, such as in particular the general theoretical method and the for-
mal-dogmatic method.

Rafal Mroczkowski Introduction

Cooperative banks in Po-

Ph.D. land, pursuing a special economic
University of Gdarisk and social mission, create a category
of local banks that is extremely im-

portant for the development of local

self-government communities. As in-

dicated in the doctrine, the constitu-

tive features of a local bank include:

targeting banking services to the lo-

cal community (society) which al-

lows to classify such banks as ,local-

ly oriented”, fulfilling a specific so-

cial mission which is providing local

communities with access to finan-

cial services and combating financial

exclusion and territorially limited
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scope of activity'. This local nature of cooperative banks is not only their im-
manent feature, but also a source of competitive advantage related to creating
close relationships with clients, providing them with an individual approach
and offering banking services tailored to their needs. At the same time, this
results in a small scale of activity in comparison to commercial banks, which
in turn hinders equal competition with these banks.

Referring these observations to the modern market environment of
cooperative banks, it should be noted that the scale of operations is impor-
tant not only for the current competitiveness of these banks, but primarily
for their development potential in the medium and long term. Nowadays
they face numerous challenges. These include the environment of low inte-
rest rates, which results in the reduction of bank margins, and indirectly in
the reduction of the profitability of operations, which in extreme cases leads
to business losses. Equally important are the challenges arising from techno-
logical progress. We live in a time of technological revolution, introduced to
the financial system by the so-called fintechs and neobanks, then adopted
by IT-developed universal banks, based, among others, on big data analy-
sis processes, blockchain technology and artificial intelligence. It should be
pointed out that applying technologies for these banking involves high costs
that cannot be borne by universal banks with a small scale of activity. As
a consequence, there is an increasing technological gap between them and
technological leaders in the banking industry, such as those operating in Po-
land: PKO BP S.A., Pekao S.A. and Alior Bank S.A. This gap can already be
described as a ,,gulf”. In the near future, it will significantly limit the deve-
lopment opportunities of local banks and will relatively increase their ope-
rating costs in comparison to the most technologically advanced banks. As
a consequence, this will inevitably lead to the consolidation of small and me-
dium-sized banks and their takeover by market leaders. The results of the Eu-
ropean Retail Banking Radar 2019 study indicate that in the next five years
every tenth bank in Europe will disappear as a result of the stagnation of re-
venues from traditional banking models, while the so-called neobanks will
increase their scale of operations®.

The above conditions pose serious challenges not only to the manage-
ment boards of local cooperative banks and staff managing the structures of
associations of these banks, but also to the bodies responsible for regulatory
and supervisory policy towards the cooperative banking sector. The purpose

1 Itisalso postulated in the literature that these features should be legally
determined — see: A. Zalcewicz, Bank lokalny. Studium prawne, Warsza-
wa 2013, p. 69-70.

2 D. Chikova, S. Kent, R. Freddi, European Retail Banking Radar 2019,
<https://www.atkearney.com/financial-services/article/?/a/european-

-retail-banking-radar-2019>, [accessed: 14.06.2019].
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of this article is to analyze this policy and present de lege lata and de lege feren-
da postulates in this respect, as well as to formulate remarks regarding the su-
pervisory activities conducted by the Polish Financial Supervision Authority.

The analysis of the Polish state policy towards cooperative banks in
the years 2014-2019 leads to the conclusion that it is inconsistent. On the one
hand, the legislator created a regulatory framework in this period, in which
he took into account various models of cooperative banks’ activities, in line
with the needs and demands of this sector. On the other hand, however, the
Polish Financial Supervision Authority, responsible for supervisory policy in
the area of the financial market, limited the freedom to choose these models
and conducted activities aimed at consolidating the cooperative banking sec-
tor around two, and ultimately one, institutional protection systems with mi-
nor deviations from this goal for the benefit of individual cooperative banks
operating independently outside the structure of the association.

The implementation of the research objective adopted in this article
requires the use of legal research methods, such as in particular the theoreti-
cal and the formal-dogmatic methods.

1. State policy towards the cooperative banking sector in Poland. Gene-
ral assumptions

The state policy towards the cooperative banking sector consists of
regulatory and supervisory policies. They are implemented by separate cen-
ters using various instruments. However, according to the author, they should
have a common goal and should be complementary to each other.

Regulatory policy is a conscious impact of the state on a specific area
of social or economic activity implemented through instruments from the
area of legislation to achieve the objectives set by the entities conducting this
policy. In regard to the subject affected by this policy, the central entity is the
Minister of Finance’, who is responsible for preparing draft laws regulating
the cooperative banking sector and issuing implementing regulations in this
area’.

3 Pursuant to art. 12 p. 1 of the Act of 4 September 1997 on govern-
ment departments (consolidate text: Official Journal of Laws ,,Dziennik
Ustaw” 2018, item 762 with later amendments) matters related to the
functioning of the financial market, including matters related to banks,
belong to the department of government administration “financial in-
stitutions”. The minister competent for financial institutions is currently
the Minister of Finance.

4 'The author consciously emphasizes the role of the Minister of Finance
as a creator of regulatory policy towards cooperative banks, not mentio-
ning the Sejm and the Senate which are authorities of legislative power
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The supervisory policy in the area of operations of financial institu-

tions in the large sense, including cooperative banks, is implemented by the
Polish Financial Supervision Authority, which is a collegial public admini-
stration body’, based on the personnel and material resources of the Office
of the Polish Financial Supervision Authority, which has been finally granted
the status of a state legal person®. This policy is an expression of the planned
impact on financial institutions through the instruments set out in sectoral
laws’ in the area of control, regulation and supervision in the strict sense in

in Poland and in practice have a decisive but secondary impact on the
final shape of legal regulation.

Compare: R. Blicharz, Komisja Nadzoru finansowego jako organ admi-
nistracji publicznej, [in:] Nadzdr Komisji Nadzoru Finansowego nad ryn-
kiem kapitatowym w Polsce, Bydgoszcz-Katowice 2009, p. 15 and next.
There is a dispute in the doctrine of financial market law whether the
Polish Financial Supervision Authority belongs to the category of cen-
tral government administration bodies or not. A. Nadolska, who sup-
ported the first opinion, expressed it in the article entitled Status prawny
Komisji Nadzoru Finansowego, ,Annales Universitatis Mariae Curie-
-Sktodowska Lublin — Polonia” vol. XLV, 2, Sectio H, 2011, p. 129
and next. The opposite view is presented by P. Stanistawiszyn (Status
prawny Komisji Nadzoru Finansowego w zakresie wykonywania nadzoru
bankowego (wnioski de lege lata i de lege ferenda), paper presented at the
conference ,,Komisja Nadzoru Finansowego — status prawny i zadania
nadzoru finansowego w Polsce” organized by the Office of the Polish
Financial Supervision Authority and the Faculty of Law and Admi-
nistration of the Opole University in Warsaw on 22 February 2010.
According to the opinion of this representative of the doctrine, also sha-
red by representatives of the Polish Financial Supervision Authority, it
is a public administration body, but it is not a part of the government
administration.

Art. 3 p. 1 of the Act of 21 July 2006 r. on the supervision over the
financial market (consolidated text: Official Journal of Laws ,,Dziennik
Ustaw” 2019, item 298 with later amendments).

In regard to cooperative banks these laws are: the Act of 29 August
1997 Banking Law (consolidated text: Official Journa of Laws ,Dzien-
nik Ustaw” 2018, item 2187 with later amendments) and the Act of 7
December 2000 on operation of cooperative banks, their affiliation and
affiliating banks (consolidated text: Journal of Laws ,Dziennik Ustaw”
2018, item 613 with later amendments).
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order to achieve the objectives of micro-prudential supervision®. These goals
have been defined by law on two levels. The general objectives applicable to
all financial institutions are set out in art. 2 of the act on financial market su-
pervision. Pursuant to the aforementioned provision, the purpose of financial
market supervision is to ensure the proper functioning of this market, its sta-
bility, security and transparency, trust in the financial market, as well as to
protect the interests of market participants. However, specific objectives were
set out in sectoral laws, and in relation to banks - in art. 133 p. 1 banking
law. The purpose of banking supervision expressis verbis indicated in the abo-
ve provision is to ensure the security of funds accumulated on bank accounts
and the compliance of banks’ activities with relevant legal provisions.

Since the objectives of regulatory policy in regard to financial in-
stitutions have not been defined in any legal act, it should be assumed that
the above-mentioned statutory objectives of financial supervision are also the
objectives of the legislative activity of the state in this area. These objectives
obviously also apply to the cooperative banking sector. However, due to their
special legal status and mission related to belonging to the category of local
banks, the state should take into account the specificity of these institutions
in its policy, which should be manifest, among others, by achieving a specific
goal in this area.

Taking above into account, the author postulates that the regulatory
and supervisory policy of the state towards cooperative banks should be fo-
cused on creating conditions for equal competition of local banks with other
commercial banks in order to ensure the full access of local communities to
financial services. A practical expression of achieving this goal should be the
application of statutory preferences in the area of prudential standards and
the level of taxation. This approach is based on the principle of subsidiar-
ity (in Latin ,,subsidy” means “help”, “support”). The idea of subsidiarity has
been known and developed for over 2,000 years. Aristotle is considered to be
its creator. The modern understanding of this principle derives from Catholic
social teaching, and its shape was given to it by papal encyclicals’, in particu-
lar the Pius XI's Quadragesimo anno of 1931, emphasizing its philosophical
and moral aspect in the following words: ,Just as it is gravely wrong to with-
draw from the individual and commit to the community at large what pri-
vate enterprise and industry can accomplish, so too, it is an injustice, a grave

8  More on macro-prudential supervision see: M. Zygierewicz, Mikro-
i makroostroznosciowa polityka nadzorcza wzgledem sektora bankowego
— potencjalne obszary konfliktow i sposoby ich minimalizacji, ,Annales
Universitatis Mariae Curie-Sklodowska Lublin — Polonia” vol. L, 3, Sec-
tio H, 2016, p. 205 and next.

9 M. Sadowski, Paristwo w doktrynie papieza Leona XIII, Kdln 2002,
p- 126 and next.
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evil, and a disturbance of right order for a larger and greater organization to
arrogate to itself functions which can be performed efficiently by smaller or
lower bodies. This is a fundamental principle of social philosophy, unshaken
and unchangeable. Of its very nature the true aim of all social activity should
be to help individual members of the social body, but never to destroy or ab-
sorb them”™. On the basis of economic policy, this principle is a justification
of state interventionism limited by the purpose and manner of action, which
is considered acceptable and even useful when it is necessary for the public
interest, the good of an individual or society and it brings better results than
the lack of action of public law association if it is undertaken at the lowest
possible level. Under the Constitution of the Republic of Poland of 2 April
1997", the idea of subsidiarity gained the status of a constitutional principle
in Poland. Although its expression in the Basic Law is very modest, limited
to its indication in the preamble, it has been confirmed and developed in the
doctrine and jurisprudence of the Constitutional Tribunal. In its judgment of
8 May 2002, the Constitutional Tribunal stated that, as shown in the pream-
ble to the Constitution, rights that are fundamental for the state are based,
inter alia, on the principle of subsidiarity. It thus constitutes a constitutional
directive in determining the tasks and competences of public authorities and
in allocating tasks between them in general'.

2. Regulatory policy towards cooperative banks in Poland in the years
2014-2019

The year 2014 was recorded in history as a time of breakthrough
for the cooperative banking sector. After 1 January 2014, cooperative banks
in Poland, like all banks in EU Member States, found themselves in a new
legal environment. On this date, two legal acts that make up the CRR /
CRD 1V regulatory package, called the ,EU Banking Constitution”, entered
into force. These are: Regulation (EU) No. 575/2013 of the European Par-
liament and of the Council of 26 June 2013 on prudential requirements for
credit institutions and investment firms and amending Regulation (EU) No.
648/2012, hereinafter referred to as the CRR', and Directive No. 2013/36/
EU of the European Parliament and of the Council of 26 June 2013 on access

10 Pius X1, Quadragesimo Anno: Reconstructing the Social Order and Perfec-
ting it Conformably to the Precepts of the Gospel in Commemoration of the
Fortieth Anniversary of the Encyclical ‘Rerum Novarum’; in Polish: Pius
X1, Encyklika o odnowieniu ustroju spotecznego ,,Quadragesimo anno”,
translated by J. Piwowarczyk, Karkéw 1982, p. 707-708.

11 Official Journal of Laws ,,Dziennik Ustaw”, No. 78, item 483 with later
amendments.

12 Case No. K 29/00, OTZ ZU 3A/2002, item 30.
13 Official Journal of the European Union L 176 of 27 June 2013, p. 1.
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to the activity of credit institutions and the prudential supervision of credit
institutions and investment firms, amending Directive 2002/87/EC and re-
pealing Directives 2006/48/EC and 2006/49/EC, hereinafter referred to as
CRDIV*". These acts have created a uniform legal framework and are the first
of the three pillars of the banking union in Europe.

The new EU regulations have become a catalyst for changes in natio-
nal law, in such a fundamental scope as in particular the model for associa-
ting cooperative banks. As early as in 2013, the legislative process started to
develop a draft law amending the act on the operating of cooperative banks,
their affiliation and affiliating banks. During the legislative process, the most
important postulates of the cooperative banking environment” were taken
into account, which created the legal basis for four models of local bank op-
erations in Poland, based on:

1) association of cooperative banks with the affiliating bank in the current
formula,

2) the Institutional Protection Scheme (hereinafter referred to as IPS),

3) in-depth association as part of the so-called integrated association,

4) independent operations of cooperative banks that meet prudential requi-
rements, including in particular initial capital at the level of at least the
equivalent of EUR 5 million.

Finally, these solutions were adopted pursuant to the Act of 25 June
2015 amending the Act on the operation of cooperative banks, their affili-
ation and affiliating banks, and certain other acts'®. The new law, next to
the previously regulated associations of the so-called ,ordinary” cooperative
banks, provided for two new types of associations with a deepened but differ-
entiated level of integration, which are an institutional protection system and
an integrated association. In the author’s opinion, the legislator also sanctio-
ned previously admissible, but questioned by the Polish Financial Supervision
Authority, possibility to conduct independent operations outside the structu-
re of the association by a cooperative bank V.

14 Official Journal of the European Union L 176 of 27 June 2013, p. 338.

15 R. Mroczkowski [et al.], Uwagi sektora bankowosci spotdzielczej do pro-
Jektu ustawy o zmianie ustawy o funkcjonowaniu bankéw spétdzielczych,
ich zrzeszaniu si¢ i bankach zrzeszajgcych oraz ustawy — Prawo bankowe
z dnia 19 lutego 2014 r. opublikowanego przez Ministerstwo Finanséw,
unpublished document.

16 Official Journals of Laws ,,Dziennik Ustaw” 2015, item 1166.

17 'The following analysis covers new business models of cooperative com-
panies.
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2.1. Institutional protection system

The genesis of the institutional protection system goes beyond the
time frame of the legislative process regarding the CRR regulation. Original-
ly, the legal basis for IPS was art. 80 p. 8 of the repealed Directive 2006/48/
EC of the European Parliament and of the Council of 14 June 2006 relating
to the taking up and pursuit of the business of credit institutions'®, hereinaf-
ter referred to as CRD III. Based on the provisions implementing this direc-
tive and the groups of cooperative banks operating in many Member States
of the European Union, including Germany, the first institutional protection
systems were created. One of the largest banking groups that adopted the IPS
model was created in Germany on the basis of art. 10c p. 1 of the German
Act of 10 July 1961 on Banking Law (German: Gesetz uber das Kreditwesen
/Kreditwesengesetz/ within the structures of the Bundesverband der Deuts-
chen Volksbanken und Raiffeisenbanken). Art. 80 p. 8 of the CRD III Di-
rective became the prototype of art. 113 p. 7 of the CRR, which is currently
the basis for the activities of IPS.

The Ratio legis of the institutional protection system is to create for
credit institutions, mainly with a small or local scale of operations, in par-
ticular for cooperative banks, a legal framework facilitating the fulfillment
of prudential standards in accordance with the indications resulting from
the application of the principle of proportionality”. The prudential standards

18  Offcial Journal of the European Union L 177 of 30 June 2006, p. 1.

19 In regard to the principle of proportionality both a negative approach
(no excessive state interference) and a positive approach can be found in
the jurisprudence of the Constitutional Tribunal. The essence of the first
of these is the recognition that the legislator may not impose restrictions
exceeding a certain degree of nuisance, and in particular distorting the
proportion between the degree of violation of the rights of the indi-
vidual and the rank of the public interest, which is to be protected in
this way - see the judgment of the Constitutional Tribunal of 26 April
1995, case K 11/94, OTK, 1995 No. 1 item 12 p. 127. In a positive
approach, the principle of proportionality was derived by the Consti-
tutional Tribunal from the principle of a democratic state of law based
on the existing jurisprudence (judgment of 9 April 1991, case U. 9/90,
OTK 1991, p. 147; judgment of 17 December 1991, case U. 2/91, OTK
1991, p. 160; judgment of 26 January 1993, case U. 10/92, OTK 1993,
p. 32; resolution of 2 June 1993, case W. 17/92, OTK 1993, p. 430).
In the above mentioned judgment of 26 April 1995, the Constitutio-
nal Tribunal made the admissibility of limiting constitutional freedoms
conditional upon the fulfillment by the legislative regulation of three
conditions: 1) effectiveness - understood as the possibility of achieving
its effects with its help; 2) the necessity to protect the public interest
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provided for in the CRR, including, among others, liquidity standards* are
the implementation in the EU Member States of the recommendations ad-
opted by the Basel Committee on Financial Supervision, commonly known
as Basel III. As a rule, these standards within the EU apply equally to global
and local banks. There is no doubt that these banks have extremely different
impacts on the stability of the EU financial market. That is why the European
legislator, with the local banks in mind, has used legal constructions that help
them meet prudential standards, such as the institutional protection system.
These intentions have been most fully expressed in recital 46 of the preamble
to the CRR. It states that ,the provisions of this Regulation respect the prin-
ciple of proportionality, having regard in particular to the diversity in size and
scale of operations and to the range of activities of institutions (...). Member
States should ensure that the requirements laid down in this Regulation apply
in a manner proportionate to the nature, scale and complexity of the risks as-
sociated with an institution’s business model and activities”.

According to the structure adopted in art. 113 p. 7 of the CRR the
institutional protection system is a form of in-depth cooperation between
credit institutions (in principle), aimed at limiting the risk of losing financial
liquidity or the risk of its participants’ insolvency. The activity of IPS is ba-
sed on close cooperation mainly of credit institutions with a similar profile,
including the consolidation of financial statements, a common risk control
and management system and an assistance fund. Although IPS is an open so-
lution for all credit institutions and investment companies, its origin lies in

with which it is associated; 3) proportionality in the strict sense, stating
that the effects of the introduced regulation must remain in proportion
to the burdens it imposes on the individual. Similarly, the legal doctri-
ne emphasizes that the restriction of freedom of economic activity can
only take place while maintaining the principle of proportionality. This
principle requires that the following conditions are met: 1) the legality
of the public interest protected by the restriction, 2) the usefulness of
the restriction of the right for the public interest, 3) the need for the
restriction, 4) the proportionality of the restriction in the narrow sense.
See: A. Walaszek-Pyziot, Wolnosé gospodarcza w ustawodawstwie Repub-
liki Federalnej Niemiec, ,,Przeglad Ustawodawstwa Gospodarczego” No.
5-6, 1992; C. Kosikowski, Glosa w wyroku TK z 26 kwietnia 1995 r.,
k 11/94, ,Panstwo i Prawo” No. 10-11, 1995, p. 166-169.

20  More about liquidity standards see: M. Zygierewicz, Normy zarzqdza-
nia plynnosciq w swietle propozycji dyrektywy CRD IV, ,Annales Univer-
sitatis Mariae Curie-Skltodowska Lublin — Polonia” Vol. XILVI, 4 Sectio
H, 2012, p. 935 and next.

nr 3 (29) jesier 2019 Prawo i Wiez 85



ARTYKULY

the creation of a formula dedicated to local banks and cooperative banks in
Poland?'.

However, the introduction of the legal regulation concerning IPS in
Poland, despite the fact that the CRR Regulation is directly applicable in all
Member States, took the form of an act in which, according to the author, the
legal structure of IPS was significantly modified. As far as according to the
content of art. 80 p. 8 of the CRD III Directive, and then art. 113 p. 7 of the
CRR, the institutional protection system includes close cooperation mainly
of credit institutions with a similar profile, in practice primarily cooperative
banks, the Polish legislator allowed for the creation of IPS by affiliating banks
or cooperative banks or an affiliating bank and cooperative banks affiliated
with it (art. 22b p. 1 of the act on the functioning of cooperative banks). Ho-
wever, the legislator’s real intention was to create a model of in-depth coope-
ration between cooperative banks and an affiliating bank. The key problem of
the structure of such entity is that the profile of the affiliating bank’s activity
and the types and scale of risk it generates by its nature are different than for
the cooperative banks associated with it. With such a construction, the requi-
rement provided for in art. 113 § 7 p. h of the CRR: ,a broad membership of
credit institutions of a predominantly homogeneous business profile” that are
affiliated cooperative banks has been met, which determines its compliance
with EU law. However, according to the author, the participation of the affi-
liating bank generates enormous risks related both to the scale of the bank’s
operations compared to cooperative banks, as well as problems regarding the
quality of management and assets in both affiliating banks in Poland, which
are Bank Polska Spétdzielczosci SA, hereinafter referred to as BPS and Bank
SGB SA, hereinafter referred to as SGB.

This statement gains additional justification in relation to the abo-
ve mentioned and explicitly pointed out in art. 113 p. 7 of the CRR, essence
of the institutional protection system, which is to establish the principles of
mutual liability of its members for obligations. In accordance with the wor-
ding of the abovementioned provision, IPS constitutes a “contractual or sta-
tutory agreement on liability”. The purpose of the institutional protection sy-
stem, explicitly expressed in this provision, is a mutual guarantee of liquidity
and solvency in order to avoid bankruptcy. Also in the content of art. 22a p.
2 of the Act on the functioning of cooperative banks it is indicated that the
overarching purpose of the protection system is to ensure the liquidity and
solvency of each of its participants. Despite the fact that in accordance with
p. 2 of the aforementioned provision, the protection system contract should

21  R. Mroczkowski, P. Cioban, System ochrony instytucjonalnej jako nowa
forma zrzeszania bankéw w Polsce, [in:] XXV lat przeobrazert w prawie
Jfinansowym — ocena dokonari i wnioski na przysztosé, ed. Z. Ofiarski,
Szczecin 2014, p. 777.
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specify the scope of the participant’s liability for the obligations arising from
guaranteeing the liquidity and solvency of other participants, the solutions
adopted in both protection systems functioning in Poland that are based on
transfers of funds through the assistance fund referred to in art. 22h of that
act pose a high risk of local cooperative banks being responsible for the obli-
gations of affiliating banks with nationwide scope of activity.

Another consequence of the IPS structure adopted in Poland, assu-
ming the participation of an affiliating bank, is the management of the insti-
tutional protection system based on a management unit created for this pur-
pose by IPS participants in the form of a cooperative of legal entities. Such
solution, in accordance with the requirements arising from art. 22d of the act
on the functioning of the cooperative banks has been adopted in both insti-
tutional protection systems created in Poland. Its obvious disadvantage is that
cooperative banks have to bear the costs of establishing and maintaining an
additional institution that performs monitoring and control functions inste-
ad of conducting profit-based operations.

2.2. Integrated association

An integrated association regulated in Chapter 3b of the Act of the
functioning of cooperative banks is an organizational and legal model alter-
native to the institutional protection system, which is a response to the po-
stulates of the cooperative banks environment divided in the assessment of
the advisability of transforming ordinary associations into IPS, its economic
efficiency and impact on the security and stability of the cooperative banking
sector.

The organizational and legal structure of the integrated association is
based on the provisions of the CRR Regulation and the Commission Delega-
ted Regulation (EU) 2015/61 of 10 October 2014 supplementing Regulation
(EU) No 575/2013 of the European Parliament and of the Council with re-
gard to the requirement to cover net outflows for credit institutions*. It con-
stitutes a practical implementation of the principle of proportionality. The es-
tablishment of the so-called cooperative protection system as an alternative
to the institutional protection system, was explicitly confirmed in recital 12
of the Regulation 2015/61. This model, adopted in the construction of an in-
tegrated association, achieves objectives analogous to the institutional protec-
tion system, such as ensuring stability and security of the functioning of its
participants, by using instruments adapted to the specifics of the cooperative
banking sector.

The model of relations between cooperative banks and the affilia-
ting bank based on the structure of the integrated association shows signifi-
cant differences in relation to the model of the protection system, which are

22 Journal of Laws of the EU L 11 of 17 January 2015, p. 1.
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manifested in particular at the level of legal structure, specific objectives, sco-
pe of members’ liability and operating costs.

The legal structure of an integrated association is mainly based on the
concept of a network of credit institutions (f. ex. cooperative banks) associa-
ted with a central credit institution (such as an affiliating bank) on the basis
of the provisions of art. 400 p. 2 letter d and art. 422 p. 3 letters a, ¢, d and
p- 8 letters a and v of the CRR Regulation and art.16, art. 27-29 of the Re-
gulation 2015/61.

The purpose of the integrated association is to support the liquidity
and solvency of participants, f. ex. by introducing mandatory deposits and
creating an assistance fund. However, the participants of the integrated asso-
ciation do not guarantee liquidity and solvency, especially if they are unlimi-
ted. This assumption was adopted in art. 22u of the act on the functioning
of cooperative banks, constituting the legal basis for limiting the liability of
the members of the integrated association by indicating the scope of this re-
sponsibility and the level of financial resources accumulated in the assistance
fund. With this solution, cooperative banks do not guarantee the solvency of
the affiliating bank.

The structure of the integrated association is based on institutional
solutions previously tested in the activity of the so-called ordinary associa-
tions, supplemented with new liquidity and solvency support instruments.
Therefore, it does not require the establishment of new entities, such as a coo-
perative, to manage the security system, which ensures a comparable level of
security, with lower operating costs.

The model of an integrated association is based on a minimum sta-
tutory regulation ensuring its durability in changing socio-economic condi-
tions. At the same time, this regulation leaves the parties of the integrated as-
sociation agreement a wide freedom to regulate: rights and obligations of the
parties, specific powers of the authorities, amount of mandatory deposits, as
well as basis, dates and frequency of their calculation and interest, rules for
managing the liquidity support system and the solvency support system, rules
for using assistance funds by the affiliating bank as well as supervision over
their use and rules for controlling the activities of the participants of the in-
tegrated association and their obligations related to control, including infor-
mation obligations®.

The construction of the integrated association model is complemen-
ted by its management based on the affiliating apex bank. The main feature
of this bank, which distinguishes it from today’s affiliating banks, is the focus
on the implementation of only one function - service activities for cooperative

23 See more: Model organizacyjny i finansowy zrzeszenia zintegrowanego
z bankiem apeksowym, red. R. Mroczkowski, Tarczyn 2015, p. 5 and
next [unpublished work].
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banks (art. 2 p. 2 of the act on the functioning of cooperative banks). Towar-
ds these banks it plays a role similar to the central bank in the financial sy-
stem for commercial banks, and therefore manages liquidity and is the lender
of last resort. The affiliating apex bank is a bank which scope of activity is li-
mited to activities for cooperative banks indicated in art. 19 p. 2 of the act on
the functioning of the cooperative banks and other activities specified in the
banking law or in other acts, to the extent they are necessary to ensure the
proper performance of association services. The scope of this bank’s activities
includes, in particular, activities related to collecting deposits and granting
loans to cooperative banks in order to regulate their financial liquidity as well
as managing an assistance fund aimed at improving solvency and preventing
the bankruptcy of associated cooperative banks?*.

The advantage of basing the management of the integrated associa-
tion model on the affiliating apex bank is the reduction of not only costs but
also risk in relation to IPS. The apex bank, because it does not conduct com-
mercial activities, does not accept deposits and does not grant loans to entities
other than its cooperative banks, which significantly limits the risk profile of
its banking activities. This found expression in the capital requirements re-
duced by half, so to the amount equivalent to EUR 10 million, in relation to
this type of affiliating banks (art. 2 p. 2 of the act on the functioning of coo-
perative banks). As a consequence it may focus on service activities for coope-
rative banks without the need to cover it with aid measures provided for the
association’s participants.

2.3. Activity of a cooperative bank outside the association’s structure

In the current legal status, pursuant to art. 4 of the act on the functio-
ning of cooperative banks, a cooperative bank is obliged to associate with an
affiliating bank, on the terms set out in art. 16 of the act. However, this obli-
gation is not absolute. It refers to banks that do not meet all prudential requi-
rements provided for commercial banks, in particular capital requirements.
In accordance with art. 1 p. 2 of that act, the obligation to associate does not
apply to banks with the initial capital of at least the equivalent of EUR 5 mil-
lion expressed in zlotys, unless these banks are afhiliated pursuant to the ru-
les specified in art. 16 of the act or are participants in the protection system
referred to in art. 22b p. 1 or an integrated association referred to in art. 220
paragraph 1 of the act.

A cooperative bank, which owns funds that reach the level required
for independent operations, pursuant to art. 16 p. 4 of the act on the functio-
ning of cooperative banks may terminate the association agreement with six
month notice. The expiry of the association agreement results in the obliga-
tion of the cooperative bank operating outside the existing structure to meet

24 Ibidem, p. 15.
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all requirements provided for commercial banks, which are subject to exami-
nation during the licensing procedure before the Polish Financial Supervision
Authority. This applies in particular to the requirement of possessing share
capital, as referred to in art. 32 p.1 letter b (art. 12 p. 1 of the CRD IV Direc-
tive), at the equivalent level of at least EUR 5 million as well as compliance
with other prudential requirements.

Currently, the procedure for leaving the association structure has
a dual nature and involves proceedings before the Polish Financial Supervi-
sion Authority, which includes checking compliance with the requirements
for independent operations and giving permission to amend the statute, ta-
king into account the independent status of a cooperative bank.

Pursuant to the content of art. 16 p. 4a of the act on the functioning
of cooperative banks, the first of the above procedures begins with the coo-
perative bank notifying its intention to terminate the association agreement.
Within a month of its receipt, the Polish Financial Supervision Authority - in
the event that this termination could lead to a violation of law, customer in-
terests or the security of funds accumulated by the cooperative bank - may
recommend taking steps to remove these irregularities. In the absence of the
implementation of these recommendations, the supervisory authority may
apply the measures referred to in art. 138 of the banking law. In addition,
the Polish Financial Supervision Authority has been equipped by the legisla-
tor with a preventive supervisory instrument. Based on art. 16 p. 4ab of the
act on the functioning of cooperative banks, it may issue an administrative
decision refusing its consent to the cooperative bank’s activities outside the
association if at least one of the following circumstances occurs in regard to
this bank:

1) it does not have initial capital at the level equivalent to at least EUR 5 mi-
lion;

2) it does not meet the general prudential requirements in relation to the
matters listed in art. 1 of the CRR;

3) it implements the rehabilitation program;

4) there are premises specified in art. 142 p. 1 of the banking law;

5) it is not properly organizationally prepared to start operations outside the
association.

Notwithstanding the above, the cooperative bank’s establishment
outside the association structure requires an appeal to the Polish Financial
Supervision Authority to issue the permission to change the statute in the
manner provided for in art. 34 p. 2 of the banking law. The procedure for
granting this permission is carried out as part of an administrative procedure
during which the Financial Supervision Authority examines the compliance
of the statute with legal provisions.
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It is worth mentioning that the above mentioned amendment to the
act on the functioning of cooperative banks of 2015, taking into account the
postulates of cooperative banks, introduced a solution that facilitates the in-
dependent operation of cooperative banks after the termination of the asso-
ciation agreement. It has been regulated in art. 16 p. 6 of the act. Pursuant
to this provision, in the event of termination by the cooperative bank of the
association agreement, the affiliating bank shall, at the written request of the
cooperative bank submitted by the date of the expiry of the notice period, be
obliged to ensure the provision of association services to the cooperative bank
for a payment specified in a separate agreement corresponding to the natu-
re of these activities, for a period of at least 24 months from the date of the
termination of the association agreement, but not longer than until the coo-
perative bank concludes the association agreement with another associating
bank. This solution provides a transitional period during which the coopera-
tive bank may gradually take over the performance of activities, such as in-
terbank settlements or reporting to the National Bank of Poland, previously
carried out for its benefit by the affiliating bank.

3. Supervisory policy towards cooperative banks in Poland in the years
2014-2019

Since the extensive amendment of the act on the functioning of coo-
perative banks of 25 June 2015 entered into force, intensive actions have been
initiated by both affiliating banks and cooperative banks aimed at using the
new organizational and legal models and adapting them to the activity they
conduct.

The processes of creating institutional protection systems in both
existing associations of cooperative banks, which are Zrzeszenie Banku Pol-
skiej Spoétdzielczosci S.A. and Zrzeszenie Spétdzielczej Grupy Bankowej,
were the fastest. In a truly impressive period, given the practice of the Po-
lish Financial Supervision Authority, the necessary decisions were taken to
create security systems in both of the above mentioned associations. These
were two decisions addressed to Bank Polskiej Spétdzielczosci (BPS)* and

25  Applications for the recognition of the BPS Association Protection Sy-
stem and approval of the BPS Association Protection System Agreement
were received on 23 September 2015, and positive decisions were is-
sued on 22 December 2015 (the decision of the Financial Supervision
Authority of 22 December 2015 on the recognition of the BPS Asso-
ciation Protection System, DBS / DBS_W5/7105/15/14/2015/\WP; the
decision of the Financial Supervision Authority of 22 December 2015
approving the BPS Association Protection System Agreement, DBS/
DBS_W5/7105/15/13/2015/\WP).
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Spotdzielczej Grupy Bankowej (SGB)* in regard to the recognition of the
security system and, respectively, approval of the security system agreement.
This enabled the establishment of protection systems in both associations in
2015. On 23 November 2015, the SGB Protection System Agreement was sig-
ned by the representatives of 191 cooperative banks of the SGB association
and the management of the affiliating bank SGB-Bank S.A., while on 31 De-
cember 2015 the relevant agreement was concluded by the affiliated coopera-
tive banks and BPS.

The in-depth cooperation model adopted in these associations, based
on the IPS structure, enjoyed the support of the Polish Financial Supervision
Authority, expressed in official documents?, the statements of the representa-
tives of this body?®, and in the actual supervisory policy. Moreover, the repre-
sentatives of both the Polish Financial Supervision Authority and cooperati-
ves expressed their common view as to the advisability of merging two securi-
ty systems operating in Poland, while pointing out that the obstacle to achie-
ving this goal is a group of banks that have not joined the security systems
and are working to create an integrated association. The former Chairman of

26 Applications for the recognition of the SGB Protection System and
approval of the SGB Protection System Agreement were received on
17 September 2015, while positive decisions were issued as early as on
3 November 2015 (the decision of the Financial Supervision Authority
of 3 December 2015 on the recognition of the SGB Protection System,
DBS/DBS_W5/7105/16/3/2015/WP; the decision of the Financial Su-
pervision Authority of the 03 December 2015 approving the SGB Pro-
tection System Agreement, DBS/DBS_W5/7105/16/2/2015 / WP).

27  Starting from 2013, the Office of the Polish Financial Supervision
Authority clearly indicated the institutional protection system as the
target model for associations of cooperative banks in Poland. Office of
the Polish Financial Supervision Authority, Analiza sytuacji bankowego
sektora spdtdzielczego, w tym funduszy wiasnych, w 2012 r. oraz informa-
cja o przebiegu prac nad mozliwymi modelami dziatania zrzeszen w kon-
tekscie Dyrektywy CRD IV oraz Rozporzqdzenia CRR, Warszawa 2013,
p. 1 and next.

28 'The most synthetic arguments of the Polish Financial Supervision
Authority pointing to the benefits of rebuilding associations in IPS and
a critical stance towards the integrated association were made by the
Financial Supervision Authority Deputy Chairman W. Kwasniak in
a letter to the Chairman of the Budget and Public Finance Committee
of the Senate of the Republic of Poland of 28 May 2015, DBS_DBS _
W5/7111/4/24/2015MW,  <https://www.senat.gov.pl/gfx/senat/userfi-
les/_public/k8/komisje/2015/kbfp/materialy/908_knf.pdf>, [accessed:
29.06.2019].
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the Polish Financial Supervision Authority M. Chrzanowski explicitly stated
that ,in organizational terms, the creation of one institutional protection sy-
stem, covering all local financial institutions on the Polish market, seems po-
ssible, although difficult. (...) Some cooperative banks have not been included
in the institutional protection systems, and two entities operate outside the
structures of associations. Any subsequent stage of sector integration should
first cover those institutions that have not joined the IPS”. A. Skowroriski, the
president of the SGB Cooperative Protection System, agreed with this opi-
nion, pointing out that ,creating a single protection system covering all coo-
perative banks would also require the conviction of institutions that currently
remain outside IPS. Let us remember that some of them work to create a new
association without a protection system. The completion of this process, re-
gardless of the outcome, can have a significant impact on further changes in
our sector, including the possibility of integration in this area”.

This Polish Financial Supervision Authority’s supervisory policy to-
wards institutional protection systems contrasted with the approach towards
cooperative banks undertaking the initiative of creating an affiliating apex
bank and organizing an integrated association around it. On 31 October
2016, the founders of Polski Bank Apeksowy S.A., hereinafter referred to as
PBA, submitted an application to the Financial Supervision Authority for
permission to establish an affiliating bank. From the beginning, the Polish
Financial Supervision Authority conducted this proceeding in a protracted
manner with the violation of art. 12 of the Code of Administrative Procedu-
re that expresses the principle of considering cases with reasonable speed. The
activities of the Polish Financial Supervision Authority were characterized by
a deconcentration of proceedings, in particular expressed by making repetiti-
ve comments in regard to documents submitted with the application, instead
of concentrating them in one letter’. During the proceedings, the provisions

29 J. Machowski, Bankowosé¢ spétdzielcza — IPS: czy mozliwe jest porozu-
mienie ponad zrzeszeniami?, ,Nowoczesny Bank Spétdzielczy” No. 2,
2018, <https://alebank.pl/bankowosc-spoldzielcza-ips-czy-mozliwe-jest-
-porozumienie-ponad-zrzeszeniami/?id=2427918&¢catid=26173>, [acces-
sed: 30.06.2019].

30  According to the current view of the Provincial Administrative Court in
L6d7 expressed in the judgment of 7 March 2012 (case II SAB/Ed 2/12,
Legalis, thesis 2) ,Prolongation in conducting proceedings will occur
if the authority fails to settle the matter on time, no while remaining
inactive, and the procedural activities undertaken by this body are not
characterized by the concentration necessary in the light of art. 12 of the
Code of Administrative Proceedings establishing the principle of speed
of proceedings, or they are apparent acts, irrelevant to the substantive
settlement of the case. Chronic conduct of the administrative procedure
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specifying deadlines for settling cases were violated, in particular art. 33 and
art. 35 of the Code of Administrative Procedure. The Supreme Audit Office
confirmed the faulty way of conducting proceedings by the Financial Super-
vision Authority in relation to PBA in the report ,,Ensuring the stability of the
banking sector in the years 2015-2017”. The Supreme Audit Office audited
the 12 month long proceedings to issue a decision to permit the establishment
of PBA and found that some of the actions taken by the Financial Supervi-
sion Authority in the course of these proceedings were unjustified and affec-
ted its extension®. It should be noted that the manner in which the Financial
Supervision Authority proceeded could in practice prevent cooperative banks
that are founders of the PBA from fulfilling their statutory obligation to as-
sociate with the affiliating bank and violate the right to fulfill this obligation
by creating an affiliating apex bank and establishing a new integrated asso-
ciation around it that is guaranteed to them in art. 4 in connection with art.
2 p. 2 of the act on the functioning of cooperative banks. Finally, it was only
a result of the reminder of the founders of PBA submitted on 21 November
2018 pursuant to art. 37 § 1 p. 1, § 2 and § 3 p. 2 of the Code of Admini-
strative Procedure, that the Financial Supervision Authority issued a decision
authorizing the creation of PBA®.

In an analogous manner, characterized by the extension in time of
undertaken activities, and thus their excessive length and violation of the de-
adlines for settling matters provided for in the Code of Administrative Pro-
cedure, the proceedings concerning the decision to start PBA’s activity were
conducted, both at first instance and as a result of submitting an application
for reconsidering the case. These decisions in both instances were taken only
after reminders submitted by the applicant pursuant to art. 37 § 1 p. 1, §
2 and § 3 p. 2 of the Code of Administrative Procedure, and in the second
instance also after a complaint to a voivodship administrative court about

by the authority will occur when it can be effectively presented with
a charge of failure to exercise due diligence in organizing the admini-
strative procedure in such a way that it ends within a reasonable time,
or charge of conducting activities (including evidence) of no relevance
to the case. A contrario, it is impossible to attribute to the authority of
protracted conduct of proceedings in a situation where it undertakes all
possible and necessary actions to complete the proceedings, which, ho-
wever, for reasons beyond the authority’s control do not bring the expec-
ted effect in the form of the termination of administrative proceedings”.

31 'The Supreme Audit Office, Raport ,Zapewnienie stabilnosci sektora
bankowego w latach 2015-2017”, Warszawa, October 2017, p. 19 and
p. 68-69.

32 'The decision of the Financial Supervision Authority of 21 November
2017 on the permission to establish PBA, DPP/WOPI/700/1/4/17/DP.

94 Prawo i Wiez nr 3 (29) jesieri 2019



Rafat Mroczkowski, Regulatory and Supervisory Policy Towards the Cooperative ...

lengthy proceedings. By its decision of 27 November 2018, the Financial Su-
pervision Authority refused to grant permission to start operations by PBA%.
It had an unprecedented character. For the first time, the Polish Financial
Supervision Authority refused to issue a 2nd degree license, when it had pre-
viously issued a 1st degree license, and the bank’s management board coope-
rated with the Financial Supervision Authority and sufficiently prepared the
bank to start operating activities. However, based on questionable quality of
arguments®, the Polish Financial Supervision Authority stated that there was
a lack of proper organizational preparation to start operations, lack of proper
conditions for storing cash and other values, taking into account the scope
and type of banking operations, and failure to meet the conditions specified
in the decision to issue a permit to establish a bank®. In addition, as a result
of examining the application for re-examination of the case, based on the pre-
mises that arose directly as a result of issuing a negative decision in the first
instance, the Polish Financial Supervision Authority by the decision of 14
May 2019 upheld the decision issued in the first instance.

At the same time, unprecedented pressure was exerted on cooperative
banks which were the founders of PBA, manifested in intensified audits ai-
med at undermining the quality of the loan portfolio, pressure from the su-
pervisors of cooperative banks from the Cooperative Banking Department
of the Financial Supervision Authority, as well as threats of ad personam san-
ctions directed to the management boards of these banks.

With respect to cooperative banks, which assumed in their deve-
lopment strategies to conduct independent operations outside the association
structure, the Polish Financial Supervision Authority confirms such possibili-
ty, but at the same time it conductes the administrative proceedings initiated
by these banks in a protracted manner. With respect to the first cooperative
bank in Poland, which terminated the association agreement in order to start

33  Decision of the Polish Financial Supervision Authority of 27 November
2018 refusing to issue permission to start operating by Polski Banks
Apeksowy Spotka Akcyjna, DLB-DLB2.700.244.2018.

34 'The purpose of this article is not a polemic with the KNF’s position.

35 Financial Supervision Authority, Komunikat KNF ws. odmowy wyda-
nia zezwolenia na rogpoczecie dziatalnosci przez Polski Bank Apeksowy
z 27.11.2018 r., <https://www.knf.gov.pl/o_nas/komunikaty?articleld=
63915&p_id=18>, [accessed: 30.06.2019].

36 Decision of the Polish Financial Supervision Authority of 14 May 2019
to maintain the decision challenged on the application for the re-exa-
mination of the matter of the administrative decision of the Polish Fi-
nancial Supervision Authority of 27 November2018 refusing to issue
a permit to start operations by Polski Banks Apeksowy Spétka Akcyjna,
DPP-WOPIL.700.1.2018.MK.
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independent operations, which is Bank Spétdzielczy in Brodnica, administra-
tive proceedings lasted one year and 10 months. In case of other cooperative
banks, which in their development strategies provided for independent ope-
ration, the procedures before the Polish Financial Supervision Authority took
even longer. Until the end of January 2019, the Financial Supervision Autho-
rity had recognized the independence of only two cooperative banks”. Seve-
ral other procedures are still ongoing.

Since 2015, the Polish Financial Supervision Authority has changed
its position as to the interpretation of the provisions of the Act regarding su-
pervisory powers in connection with the termination of the association agre-
ement by the cooperative bank at least three times. Initially, it took the po-
sition that after notifying the cooperative bank of its intention to terminate
the association agreement, pursuant to art. 16 p. 4a of the act on the functio-
ning of cooperative banks, the Financial Supervision Authority carries out an
audit, as part of which it examines whether the bank meets all requirements
for commercial banks. When the audit result was positive, the Financial Su-
pervision Authority did not start proceedings regarding the issuance of a de-
cision pursuant to art. 16 p. 4ab. However, in 2017, it changed its approach
and considered that this provision also constitutes the basis for issuing a de-
cision on consent to the cooperative bank’s activities outside the association,
also in a situation where the association agreement had expired and the coo-
perative bank de iure and de facto was already an independent bank. In 2019,
the Polish Financial Supervision Authority changed the interpretation of this
provision again, stating that firstly it constitutes the basis only for a negative
decision, and secondly, it is only possible until the expiry of the association
agreement. Proceedings initiated before this date but not completed should
be discontinued as groundless.

The analysis of the Polish Financial Supervision Authority’s policy
towards cooperative banks indicates that it clearly prefers the institutional
protection system as the optimal organizational and legal structure for asso-
ciations of cooperative banks in Poland. At the same time, in relation to any
alternative strategies of cooperative banks based on the initiative to create an
association integrated with the apex bank or to undertake independent opera-
tions, it applies obstruction of activities under conducted administrative pro-
ceedings combined with formal and informal pressure on cooperative banks
involved in these projects. According to the author, these actions are to disco-
urage cooperative banks from any strategies alternative to joining one of the
two institutional protection systems operating in Poland. At the same time,

37  Financial Supervision Authority, Informacja o sytuacji bankéw spotdziel-
cgych i zrzeszajacych w trzech kwartatach 2018 r., Warszawa Februa-
ry 2019, <https://www.knf.gov.pl/knf/pl/komponenty/img/analiza_
publ_2018-09_64697.pdf>, [accessed: 30.06.2019].
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the Polish Financial Supervision Authority allows the largest and best mana-
ged cooperative banks to operate outside the association structure, after mee-
ting the strictly tested conditions specified in art. 16 p. 4ab of the act on the
functioning of cooperative banks and showing determination in achieving
this goal. An example of the effectiveness of such strategy is Bank Spétdziel-
czy in Brodnica - not only the oldest cooperative bank in Poland, but also the
first to break down the legal path related to the termination of the association
agreement in accordance to the Financial Supervision Authority’s control and
supervisory procedures.

Conclusions

The analysis of the activities of the Polish Financial Supervision Au-
thority in relation to cooperative banks since 2014 leads to the conclusion
that the actual goal of financial supervision towards cooperative banks is not
to support their fulfillment of the specific mission contained in the concept
of a ,local bank”, but to consolidate them around institutional protection sys-
tems to ensure the sanation of both affiliating banks operating in Poland, in
particular BPS S.A. as part of the recovery program conducted by this bank
for 2014-2019. Such conclusion may result from a relative rush that charac-
terized the proceedings before the Polish Financial Supervision Authority in
2015 in regard to the approval of the protection system agreement and the
recognition of the BPS and SGB protection systems, contrasting with the
lengthiness of administrative cases concerning the PBA and the integrated
association formed around it, as well as in matters related to the activities of
cooperative banks outside the association.

Such conclusions confirm the thesis set out in the introduction that
the policy of the Polish state towards cooperative banks conducted after 2014
is inconsistent. During this period, the legislature created a regulatory frame-
work that takes into account the different models of cooperative banks’ acti-
vities, in line with the needs and demands of this sector. At that time, legal
foundations for the operation of the institutional protection system and inte-
grated association were introduced, and also the premises and supervisory po-
wers of the Polish Financial Supervision Authority related to the termination
of the association agreement by the cooperative bank and the commencement
of independent operations were clarified. However, in contrast to the correct
regulatory policy, the Polish Financial Supervision Authority, responsible for
supervisory policy in the area of the financial market, limited the freedom to
choose these models and carry out activities aimed at consolidating the coo-
perative banking sector around two and ultimately around one institutional
protection system.

Such activities of the supervisor were aimed at unlawfully preventing
cooperative banks from legal activity implementing their strategy to establish
an affiliating bank based on the new apex bank structure, and then establish
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an integrated association with that bank. In the author’s opinion it violates
the right of cooperative banks to choose the model of their banking opera-
tions as a practical expression of the constitutional principle of freedom of
economic activity. This logic of the Polish Financial Supervision Authority’s
operation could be dictated by the belief that the creation of a new associa-
tion around PBA, due to its innovative nature and cost competitiveness, may,
by taking over several dozen cooperative banks from the Association of Bank
Polskiej Spétdzielczosci SA, lead to the weakening of this bank and hinder
the implementation of the reorganization program, which could then lead to
the necessity of subjecting the bank to forced restructuring. In addition, the
creation of a new association undermined plans for the consolidation of the
entire cooperative banking sector around ultimately one institutional protec-
tion system by the Financial Supervision Authority representatives.

While such a supervisory policy of the Polish Financial Supervision
Authority is logical and can be effective in retrospect, it is unlawful. The
body implementing it, guided by its own vision of the cooperative banking
sector, applied to a group of cooperative banks that did not join the institu-
tional protection systems actions that were a combination of activities consis-
ting of both failure to fulfill obligations and exceeding powers. In this way,
the supervisory authority prevented the start of a new type of affiliating bank
(apex bank), based on applicable law, and the creation of a group of coopera-
tive banks around it implementing the concept of an integrated association.

Only a small gap in this policy is the Financial Supervision Authority’s
formal recognition of the independence of two cooperative banks operating
outside the association’s structure, including Bank Spétdzielczy in Brodnica.
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Nadezda Alexandrovna Ovcharenko,
Taisija Nikolaevna Sidorenko

Cooperation in the Krasnodar

Region: History and Modernity

The article presents a brief study of the history of the creation and
development of different types of cooperatives in Kuban, which include
consumer societies, agricultural associations, credit cooperatives and their
allied organizations. A brief description of current trends in the development
of enterprises in the system of consumer cooperation in Krasnodar Region is
given.

Nadezda Alexandrovna ooperation is a set of orga-
Ovcharenko nizationally formed part-
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the Russian University of Cooperation der to satisfy their economic, social

and cultural needs through a join-
tly owned and democratically con-
Taisija Nikolaevna Sidorenko trolled organization. Such coopera-
tion arose under the conditions of
the dominance of the capitalist type
of commodity-money relations in or-
der to jointly protect the interests of
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owners who dominated the market
for their survival under severe com-
petition conditions in the market.
The origin of cooperation
in Kuban is associated with the cre-
ation of the Yeisk consumer socie-
ty in 1872. Before the first Russian
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Krasnodar Institute of Cooperation (branch)
of the Russian University of Cooperation
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revolution, the cooperative movement developed slowly. Afterward, the self-
-organization of consumers and manufacturers accelerated. By 1912, there
were already 90 consumer societies in Kuban, including 81 rural ones. In the
Black Sea province, there were 10 societies of which 3 were rural.

World War I was a new incentive for the organization of cooperatives.
On January 1, 1816 in the Kuban region, there were 150 consumer societies,
and 27 were present in the Black Sea province. Consumer cooperatives at
the expense of shareholders bought necessary goods through the system of
cooperative benches, realized the goods of shareholders, and obtained their
own enterprises (bakeries, dining rooms, etc.).

Also, cooperative agricultural associations were created for the pur-
pose of supplying their members with agricultural stock and selling the agri-
cultural products of its members. In 1913, there were 84 such associations in
Kuban, with a total of 89 existing in the North Caucasus.

Credit cooperation played a major role in the national economic life
of Kuban. The formation of Kuban’s credit cooperatives is associated with the
emergence of savings and loan associations, whose main capital was formed
mainly due to the share contributions of members of cooperatives. The first
association of this type was established in Tikhoretskaya village in 1894, and
until 1903, only savings and loan associations operated in the region. After
the Provision on Small Loan Institutions was published in 1895, which uni-
fied the credit system in Russia, credit partnerships were established in the
Kuban region. The main capital of the latter was formed with the help of Sta-
te Bank loans.

By 1905, there were 35 loan-and-savings and credit associations in
Kuban, and in 1916 there were already 188 credit associations which united
138,371 members, and 79 united 62,095 members. In the Black Sea pro-
vince there were 13 credit associations with 4,521 members, but not a single
loan-and-savings association. According to the estimates of P. I. Lyashchen-
ko, credit cooperation up until 1917 covered 30% of the population of Ku-
ban. About 80% of all loans issued by credit cooperatives to their members
were for production purposes. By the end of 1917, in the Kuban region alone
there were 288 credit and loan-and-savings associations (194,700 members),
and in the Black Sea province there were 14 associations (5,000 members).

With the growth of cooperatives, there was a need for their associa-
tion. In 1912, the Kuban Central Union of Small Credit Institutions, the lar-
gest in the South-East and second after the Kiev’s in Russia, opened its ope-
rations. By January 1, 1917, the Kuban Central Union included 159 credit,
savings and loan associations with a turnover of 52 million rubles. In 1916,
the South Kuban Credit Cooperative Union was formed with its center in
Armavir, uniting 86 credit, savings and loan associations by November 1917.

That same year, 4 unions of consumer societies were formed in the
Kuban, the largest of which was the Kuban Union of Consumer Societies
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(Kubsoyuz), which by the end of the year covered 215 consumer societies and
numbering 98,962 members. By this time, cooperation had become an im-
portant part of Kuban’s economy.

During the Civil War years, in spite of all the unfavorable conditions
such as multiple authority, weakening of economic ties, and the violation of
monetary circulation, the Kuban cooperation continued its activities as an in-
dependent organization. The number of cooperative organizations (credit, sa-
vings and loan associations and consumer societies) in the middle of 1919 was
932, and the number of members increased to 704,000 people. Cooperative
unions increasingly organized and developed their own production.

By the autumn of 1919, the Kuban Union of Consumer Societies
had soap-making, leather, brick factories, chemical production, and a prin-
ting house. The Armavir Union of Consumer Societies had a printing house,
a sausage factory, a shoe shop, and a bakery.

The Kuban Central Union of Small Credit Institutions (at the begin-
ning of 1919 it was renamed the Kuban Cooperative Bank) had its own me-
chanics factory, where agricultural tools were repaired. In those difficult ye-
ars, cooperatives and their unions continued to carry out their cultural, edu-
cational and agronomical activities.

With the final establishment of Soviet power in Kuban (March
1920), cooperation was reorganized on the basis of the decree of the Council
of People’s Commissars of January 27, 1920 ,,On the Unification of all Ty-
pes of Cooperative Organizations”. In connection with the reorganization,
all types of cooperatives joined consumer societies and unions, and mandato-
ry membership of the population in consumer societies was introduced. The
cooperation gradually lost its former functions, becoming the body through
which the state distributed goods to the population by cards. This reorganiza-
tion process had a negative impact, especially on the position of the regional
credit cooperation. In many places, the collapse of cooperative partnerships
began. If on January 1, 1921 the total number of members of credit unions
was 204 thousand, including 328 unions in the Kuban-Black Sea region, by
mid-1921 the number of members decreased to 150 or 120 thousand.

The transition to a new economic policy was a prerequisite for the
revival of certain types of cooperation. In April 1921, the SNK Decree “On
Consumer Cooperatives” was issued, which freed cooperation from being
subordinated to the People’s Commissariat of Education and allowed for-
ming voluntary consumer societies within the United Consumer Society. In
1922, the Kuban Union of Consumer Societies united 501 companies num-
bering 368,235 members. Already in the first years of NEP, Kubsoyuz, being
a major social and economic organization, began to play a tangible role in the
economic life of the region. Its share in the entire market turnover reached
30%, in grain procurements it was 27% and in logging, 25%.
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During the period of the New Economic Policy, there is a revival
of agricultural cooperation. In August 1921, the decree of VTsIK and SNK
»~About Agricultural Cooperation” was adopted, which proclaimed the sepa-
ration of agricultural cooperation from the consumer and its transformation
into an independent system. By 1923, Kubselsoyuz, which was formed in
1921, united 333 agricultural associations, most of which were associations of
a universal type (combined marketing, supplying and credit functions). The-
re were 38,907 members involved in agricultural cooperation in the area in
1923, and by the beginning of 1924, it included 52,788 people (about 13% of
the region’s population).

In spite of the fact that various types of cooperation were recognized
in the decrees of Soviet power during the years of the New Economic Policy,
administrative restrictions on the economic activities of cooperatives were ab-
olished, and the state continued to interfere in the internal life of cooperati-
ves. After the New Economic Policy was curtailed and the command-admi-
nistrative model of the economy was strengthened in the country, all types of
agricultural cooperation except collective farms were eliminated, and consu-
mer cooperation practically became a state organization, although it had sig-
nificant tax and credit benefits.

The revival of cooperation in the USSR began in the ,perestroika”
period. In May 1988, the law ,,On Cooperation in the USSR” was adopted,
which restored the diversity of forms of cooperative ownership and gave the
cooperatives certain freedom for planning, pricing, profit sharing, and tax
breaks. New cooperation was intended to be the first break in the chain of
the nationalized economy and aimed to solve the problem of the shortage of
goods and services.

By the end of 1989, 1,720 cooperatives were operating in the Krasno-
dar Region in the production of consumer goods, 2,534 worked in the con-
sumer services sector (more than a thousand of them were repair and con-
struction), 146 cooperatives were engaged in transport services for the po-
pulation, about 500 cooperatives operated in the sphere of public catering,
and 151 medical cooperatives were registered. However, state policy regar-
ding cooperation during this period was contradictory, therefore, the coope-
rative movement did not receive proper development. After the collapse of the
USSR, Russian cooperation remained without legal support.

Despite the adoption in the mid-1990s of the legislative basis for
cooperative organizations, any tangible development of cooperation in the re-
gion began at the beginning of 2000. Moreover, there is a noticeable tendency
towards the development of rural cooperation that was promoted by the deve-
loped target regional programs aimed at cooperation development. In 2006,
51 agricultural consumer cooperatives were established in the region (7 pro-
cessing, 12 supply, 32 credit). The region’s reorganized system of consumer
cooperation, numbering 513,000 members, was revived.
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At the present stage in the system of consumer cooperation on the
territory of Krasnodar, there are 28,256 shareholders and 5,189 employees.
Krasnodar Regional consumer union unites 108 consumer societies (coope-
ratives), 13 district consumer associations, and 48 economic societies. The
total cost of the activities of the consumer union is about 6.5 billion rubles.
Over 532 thousand people in the population are served by the region’s con-
sumer cooperative.

The main activities of the region’s consumer cooperation organiza-
tions still remain being trade (industrial and food products, jewelry, pharma-
cies); catering; educational activities; production activities (bread and bakery
products, bricks, food products, mink cultivation); procurement activities;
household services (hairdressing, repair shops and tailoring of clothes and
shoes, funeral services, sharpening cutting tools, etc.).

Despite the crisis and sanctions, many organizations of the system
continue to work on introducing progressive forms of trade and automating
business processes, category management, and raising the professional level of
workers in mass professions and specialists.

To this day, the consumer cooperation of Kuban continues to play an
important role in the development of the cooperative movement by ensuring
the food security of the inhabitants of Russia and the region. It is one of the
main budget-forming organizations in the majority of Kuban’s municipalities
and rural settlements.

Thus, the Kuban cooperation originating in the second half of the
XIX century underwent a difficult but fruitful path of development, and du-
ring all of its stages, it proved and continues to prove its viability and relevan-
ce both to the state and the region’s population in small and remote settle-
ments.
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Jakub Stelina

Specificity of the Cooperative
Employment Contract

The cooperative employment contract results in hiring a mem-
ber of workers’ cooperative. A workers’ cooperative conduct joint business
activities based on the personal work of their members. Workers’ coopera-
tive can also hire other employees then members (e.g. for administrative ser-
vices) with ordinary employment contracts. The specific of cooperative em-
ployment contract compared to ordinary employment contract relates pri-
marily to the obligation of a member of the cooperative to conclude such an
agreement and to take into consideration the remuneration for the patrtici-
pation in the cooperative’s profit.

Jakub Stelina 1. In Polish labor law, there are five

possible grounds for establishing an
Professor employment relationship — employ-
University of Gdatisk ment contract, appointment, nomi-
nation, election and cooperative em-
ployment contract. Each of these le-
gal actions leads to the creation of
an employment relationship gover-
ned by labor law. These are the so-
-called employee bases of employ-
ment, which should be distinguished
from the so-called non-employee ba-
ses of employment, functioning ma-
inly within civil law (civil law con-
tracts, f. ex. contracts of mandate or
for the provision of services) and ad-
ministrative law (used in state servi-
ces of the military and police type).
As a rule, labor law provisions are
not applied to persons in non-em-
ployee employment. Therefore, these
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persons are either deprived of social protection (as in case of civil law employ-
ment'), or this protection is constructed as the protection of public officials
serving in militarized (so-called uniformed) formations.

Of course, the employment contract is the most important among
the employee grounds for establishing an employment relationship and it is
the most common legal form under which work can be provided. Other em-
ployee bases, which include appointment, nomination, election and coopera-
tive employment contract, fall into the so-called non-contractual grounds for
establishing an employment relationship, used as forms of employment for
specific professional groups (e.g. civil servants or teachers). The term ,non-
-contractual grounds”, however, should not be perceived as emphasizing the
lack of contractual nature of the above mentioned legal acts, because each
of them requires for its validity a declaration of intent of both the employer
and the employee, so each of them is in fact a contract. Therefore, the term
»non-contractual” grounds for establishing an employment relationship is
used only to emphasize their separation from ordinary employment contra-
cts, which are in fact the paradigm of employee employment. In fact, each of
the ,non-contractual” grounds can be characterized by far-reaching specifi-
city, and the employment relationships they establish are very different from
the model of ,contractual” employment relationship. The following part of
the article will be focused on demonstrating the distinctiveness of the coo-
perative employment contract and the cooperative employment relationship
established on its basis from the employment relationship established on the
basis of an “ordinary” employment contract.

2. A cooperative employment contract is only established in labor coopera-
tives. These cooperatives are characterized by the fact that their purpose of
business activity is running a joint venture based on the personal work of its
members. So, the work for the cooperative is a membership contribution. In
addition to strictly economic goals, labor cooperatives can also pursue other
socially useful goals. For example, the subject of activity of the cooperative
of the disables and the cooperative of blind persons is focused on their pro-
fessional and social rehabilitation by working in a jointly run enterprise. It is
possible to establish labor cooperatives in order to create and cultivate tradi-
tional values of material culture, as well as to organize and develop folk and
artistic handicrafts, art and the artistic industry.

Thus, the cooperative employment contract concerns the employment
of members of the labor cooperative. A labor cooperative as a legal entity may

1 Recently, we have been observing a partial extension of some labor pro-
tection provisions to persons employed under civil law contracts (e.g. as
regards minimum wages or maternity rights).
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employ other persons (f. ex. for administrative purposes). In such case, the
cooperative concludes regular employment contracts with such persons.

3. At present, the role of labor cooperatives is not as significant as it was thi-
rty years ago. In the socialist system (in the years 1944-89, so in the times of
the Polish People’s Republic), these cooperatives played a very important role
in the social system. This was due to the privileged position of cooperative
property. Cooperative property, as a type of social property, had a high sta-
tus during the period of real socialism, being, next to state (national) proper-
ty, a pillar of the economic system. The vast majority of enterprises engaged
in economic activity had state or cooperative nature, hence the majority of
employees were employed in the state sector. On the other hand, private en-
terprises constituted a clear minority in the employment structure, although
significant in comparison with other socialist countries.

During the Polish People’s Republic, labor cooperatives played a very
important role — it is estimated that by the end of the socialist regime (in
1988) there were almost 2.5 thousand labor cooperatives, mainly the coope-
ratives of the disabled. They served then as an important instrument of pro-
fessional and social rehabilitation of people with various dysfunctions. Cur-
rently, the number of labor cooperatives has clearly decreased — in 2005 there
were about 700 of them. It should be noted, however, that a certain renais-
sance of labor cooperatives took place in connection with the dissemination
of the idea of the so-called social cooperatives. They are a type of labor coo-
peratives, and their most important goal is primarily to prevent social exclu-
sion. Therefore, among the members of such cooperatives there must be peo-
ple who are in a special situation on the labor market (f. ex. the unemployed
or the disabled). Currently, about 1.5 thousand social cooperatives have been
registered, of which approximately 1 thousand are active. On average, each of
them employs five people.

Labor cooperatives currently operate on the basis of the Act of 16
September 1982 — Cooperative Law, and social cooperatives on the basis of
the Act of 27 April 2006 on social cooperatives. In matters not covered by
these provisions, general labor law provisions shall be applied to cooperative
employment contracts.

4. As it has already been mentioned, the characteristic feature of a labor coo-
perative is that the joint venture is based on the personal work of cooperati-
ve members. This means that cooperative members remain simultaneously in
two social roles. On the one hand, in economic terms they are the ,owners”
of the enterprise (in the legal sense the cooperative is a legal person), so they
have the legal title to manage or influence the management of the cooperati-
ve. On the second hand, the specificity of labor cooperatives means that they
are obliged to work for the cooperative. This means that they have two legal
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relationships - membership and employment. To put it simply, it can be sta-
ted that a member of a labor cooperative partly plays a dual role: an employee
and an employer. This shape of the legal situation of labor cooperative mem-
bers required the creation of a new legal structure in the field of labor law,
used as the basis for their employment. An ordinary employment contract
could not be concluded here because it is adapted to subordinated work, in
which the functions of the employee and the employer are clearly separated.
Hence the concepts of a cooperative employment contract and a cooperative
employment relationship have appeared. In the times of the Polish People’s
Republic, the high legal and actual position of labor cooperatives gave rise to
distinguish employee labor relations and cooperative labor relations®. The cri-
terion for this differentiation was the basis of employment. Currently, due to
the smaller importance of labor cooperatives, the division into employee and
cooperative labor relations is no longer presented in the doctrine’.

It should be emphasized that in cooperatives other than labor coo-
peratives, employment contracts are concluded on general terms (so they are
yordinary” employment contracts).

5. As it has been stated above, the work of cooperative members is the mem-
bership contribution in labor cooperatives, so a cooperative member is obli-
ged to work for the cooperative, which means that he/she acts simultaneo-
usly as the owner of the enterprise and its employee. Therefore, cooperative
employment contracts show some differences in comparison to ordinary em-
ployment contracts. These distinctions mainly concern two issues:

a) the relation between the employment relationship and the mem-
bership relationship in the cooperative and b) the remuneration for work.

Ad a) The acquisition of membership in a labor cooperative obliges
both parties (the cooperative and its member) to establish a cooperative em-
ployment relationship that follows the conclusion of the cooperative employ-
ment contract. Therefore, it can be concluded that the cooperative employ-
ment relationship is accessory to the membership relationship in the labor
cooperative. This means that there cannot be a cooperative employment rela-
tionship without a membership relationship. As a rule, the refusal to establish
or remain in the employment relationship constitutes a violation of essential
rights and obligations arising from the membership relationship. A member
of the labor cooperative has the right to be employed according to his/her

2 M. Gersdorf, Spétdzielcza umowa o prace, Warszawa 1979, p. 23 and

next.

3 For more on cooperative labor relationships see: W. Jaskiewicz, Prawny
stosunek pracy w polskich spotdzielniach pracy, Warszawa 1955; M. Swig—
cicki, Spdtdzielczy stosunek pracy w spotdzielniach produkcyjnych rolnych,
Warszawa 1958; A. Zabski, Spotdzielcze prawo pracy, Warszawa 1985.
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professional and personal qualifications and the current economic opportuni-
ties of the cooperative. In case of failure to establish an employment relation-
ship through the fault of the cooperative, the member may seek to conclude
the cooperative employment contract throughout the duration of his coope-
rative membership. Regardless of this, he may, within one year from the date
of the establishment of the membership, claim compensation on general rules
(according to the provisions of civil law) for cooperative’s failure to conclude
the employment relationship with him/her.

The statute of the cooperative can make the admission of a coopera-
tive member subject to the completion of the candidate period. In such case,
the statute should indicate the cooperative body authorized to admit candida-
tes and should specify the duration of the candidate period. The provisions of
the Labor Code regarding persons employed under a fixed-term employment
contract shall apply to candidates for members of the cooperative.

As regards the termination of the cooperative employment relation-
ship, it occurs in the event of the expiration or termination of the cooperati-
ve employment contract. The cooperative employment contract expires with
the expiration of cooperative membership and in other cases specified by la-
bor law (f. ex. in the event of the employee’s death or the employee’s three
months’ absence from work due to his/her pre-trial detention). The accessori-
ty of a cooperative employment relationship means that, in principle, it is not
permissible to terminate a cooperative employment contract during coopera-
tive membership. Exceptions relate to the possibility of termination the con-
tract by the cooperative in the event of: 1) reduction of employment dictated
by economic necessity on the basis of a resolution of the cooperative council;
2) granting the right to pension to the member; 3) reasons entitling the em-
ployer to terminate the employment contract without notice despite the lack
of employee’s fault, f. ex. long-term excused absence from work (such as long-
-term sick leave). The termination of the employment contract due to the abo-
ve reasons does not cease the membership relationship, which is an exception
to the principle that during the membership relationship the cooperative and
its member should remain in the employment relationship. The law provides,
however, that after the cessation of the above reasons, the cooperative and the
cooperative member are obliged to conclude a cooperative employment con-
tract. In case of the breach by the cooperative of the re-employment obliga-
tion, a member of the cooperative may claim to conduct a cooperative em-
ployment contract with a content that corresponds to the current economic
capacity of the cooperative. A member who has started work is entitled to re-
muneration for the period of remaining unemployed.

The law also allows the exclusion of a member from the cooperative,
which results in the immediate termination of the cooperative employment
relationship. This may occur for disciplinary reasons, f. ex. in the event of: 1)
serious breach by a cooperative member of his basic employee responsibilities,
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2) committing a crime that prevents his/her further employment, 3) culpab-
le loss of entitlements necessary to perform a given job (f. ex. culpable loss of
driving license), 4) serious breach of membership obligations or willful mi-
sconduct to the detriment of the cooperative. The exclusion cannot occur af-
ter one month from receiving by the cooperative the information about the
above circumstances.

The exclusion from the cooperative, due to the reasons attributable to
the member, should be distinguished from the removal from the register of
cooperative members. [t may occur only if: 1) the member has not been em-
ployed in the cooperative for a period longer than one year for reasons not at-
tributable to the cooperative, 2) the member has lost his/her ability to work
to a significant degree or completely, and the cooperative cannot employ him/
her because of his/her limited capacity for work, 3) the member has lost full
capacity to perform acts in law, and the statute does not provide for the mem-
bership of persons without such capacity. The removal from the register re-
sults in the immediate termination of the cooperative membership, except for
the loss of capacity to work, when the removal becomes effective after the end
of the termination period of the employment contract.

It should be remembered that in the event of the termination of the
cooperative employment contract, the termination of the terms of this con-
tract or the termination of the contract without notice, the cooperative mem-
ber shall be entitled to claim the ineffectiveness of the termination of the coo-
perative employment contract or its conditions, and if the cooperative em-
ployment contract has already been terminated — a claim for restoration to
work on previous conditions. A cooperative member who has taken up work
as a result of reinstatement to work, is entitled to remuneration for work for
a period of unemployment, not exceeding six months, calculated on the basis
of the average current remuneration for the last three months.

If a trade union operates in a labor cooperative, the termination of
a cooperative employment contract must be consulted with the union. Such
consultation is also obligatory if a member is excluded or removed from the
register of cooperative members. It should also be mentioned that provisions
prohibiting or limiting the termination of an employment contract shall be
applied to cooperative members as well. This means that the mechanisms of
the so-called special protection (f. ex. women during pregnancy or employees
who are four years before retirement age) shall be also applied in labor coo-
peratives.

Ad b) Another special feature of the cooperative employee relation-
ship is the unusual shape of the structure of remuneration for work. For his/
her work in the cooperative, the cooperative member receives remuneration,
which consists of a current salary and a share in the balance sheet surplus in-
tended for distribution among members, in accordance with the rules set out
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in the cooperative’s statute. Both components of the remuneration benefit
from the protection provided by law to the employee’s remuneration.

6. The provisions of the cooperative law provide for the possibility to chan-
ge the working conditions or remuneration of cooperative members. First of
all, the cooperative can make the so-called amending notice to propose new
employment conditions to the employee (concerning f. ex. the type of work,
remuneration policy etc.). If the employee—cooperative member does not re-
fuse to accept the new conditions, the new content of the employment rela-
tionship proposed by the employer (labor cooperative) enters into force after
the expiration of the termination period. However, such termination is per-
missible only in two cases. First, when it is justified by the economic or or-
ganizational needs of the cooperative, and in particular the introduction of
new remuneration policy, the liquidation of work department in which the
cooperative member is employed, the liquidation of his workplace or the need
to employ persons with higher or special qualifications in a given position.
Second, when the member loses the ability to perform his/her current work
which is confirmed by a medical certificate or if he/she in a faultless way loses
the necessary rights to perform it. The new work or remuneration conditions
proposed to the member should correspond to his/her qualifications and the
economic possibilities of the cooperative. If a cooperative member refuses to
accept the new terms the employment contract will terminate after the noti-
ce period.

However, in the event of economic necessity, in order to provide work
for all members, the general meeting of the cooperative may evenly reduce the
working time and reduce the members’ remuneration without notice. The re-
solution of the general meeting should concern at least one work department
or all members performing the same type of work.

7. In conclusion it should be also noted that the statute of a labor cooperati-
ve can exclude the obligation to conclude a cooperative employment contract
and allow for civil law contracts, or even ,ordinary” employment contracts
instead. The statute may provide for the employment of all or some mem-
bers not on the basis of a cooperative employment contract, but on the ba-
sis of a cottage industry, mandate contract or contract for specific work, if it
is justified by the type of cooperative activity. The cooperative is obliged to
evenly distribute work among these members, taking into account their qua-
lifications. The statute may also provide for the employment of all or some of
the members of the labor cooperative under an employment contract. In such
cases, an obligatory civil law relationship established on the basis of the afore-
mentioned agreements or an ,ordinary” employment relationship established
on the basis of an ,ordinary” employment contract, coexist with the mem-
bership relationship in a cooperative on the same terms as those applicable to
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the cooperative employment relationship. The statute of a cooperative shou-
Id determine the specific rights and obligations of members employed under
a mandate contract or a specific task contract, and the reasons justifying the
exclusion of those members from the cooperative or their removal from the
register of members.

The cooperative employment contract and the cooperative employ-
ment relationship are, in fact, optional, as they may be excluded in the sta-
tute for all or only some members of the labor cooperative. However, if the
statute of the cooperative does not contain any regulations in this regard, the
establishment of the cooperative employment contract with the cooperative
member is mandatory.
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Cooperative Ownership Right
to Premises in Administrative

Enforcement and Security Proceedings.
A Few Remarks

The article analysis aspects of administrative execution from coop-
erative right to a premises (dwelling, habitation or flat) and aspects of us-
ing this right as security of claims. This subjective right burdens cooperative’s
premises as iura in re aliena. This right is of pecuniary character as it can be
transfered inter vivos or mortis causa (as inheritage) and become a subject
of execution. The execution could be performed under civil or administra-
tive procedure. Under the administrative precedure the cooperative right to
apremises is considered as a real estate. In this case applicable are provisions
on execution from real estate of the act of 17th of June 1966 on procedure
of administrative execution. However, this provisions may apply in this case
with modifications, regarding the nature of cooperative right to a premises.

Dominika ’ I Y he cooperative ownership
Tykwinska-Rutkowska right to premises shows an

inseparable connection with
Ph.D. the cooperative movement — more
University of Gdarisk specifically the housing cooperatives

— which has a relatively long history
in Poland'. In the current law, this

Paulina Glejt-Uziebto
1 This movement was already op-

University of Gdarisk erating under partitions based
on the Austrian Act of 1873,
the German Act of 1889 and
the Russian Credit Act. After
regaining independence, it ini-
tially developed on the basis of
the decree of the Head of State
of 8 Februaryl1919, and then
the first Polish statutory regu-
lation — the Act of 29 October
1920 on cooperatives (Official
Journal of Laws ,Dziennik
Ustaw” No. 111, item 733, with
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issue is regulated by the Act of 15 December 2000 on housing cooperatives
(consolidated text: Official Journal of Laws ,Dziennik Ustaw” 2018, item
845, with later amendments; hereinafter a.h.c). Pursuant to its provisions,
the cooperative ownership right to premises is a civil property limited right*
(art.17% p. 1 sentence 1 of the a.h.c. in connection with art. 244 of the Civil
Code), which is transferable, passes to heirs and is subject to enforcement (art.
177 p. 1 sentence 2 a.h.c.).

Currently, there is one type of cooperative ownership right to premi-
ses in Polish law, which can refer to a dwelling house, also a single-family hou-
se, as well as a commercial premises® such as a garage, parking space, utility

later amendments), which, after numerous amendments, was in force
until the entry into force of the Act of 17 February 1961 on coopera-
tives and their associations (Official Journal of Laws ,,Dziennik Ustaw”,
No. 12, item 61, with later amendments), which in turn was replaced
by the Act of 16 September 1982 Cooperative Law (consolidated text:
Official Journal of Laws ,,Dziennik Ustaw” of 2016, item 21 with later
amendments). And although it did not cover separate provisions relating
to housing cooperatives, it was the basis on which housing and hous-
ing-construction cooperatives were created, which pursued their pur-
pose by granting members the equivalents of today’s cooperative rights
to premises, cooperative ownership rights to premises or transferring
ownership of individual apartments to members (see: R. Strzelczyk,
Prawo nieruchomosci, 5th edition, Warszawa 2017, <http://sip-1legalis-
1pl-13ysy-p61h0194.hansolo.bg.ug.edu.pl/document-full.seam?docume
ntld=mjxw62zogi3damjvha3tcmq> [accessed: 23.04.2019]). However,
housing cooperative flourished after World War II, due to the privilege
of cooperative property resulting directly from art. 11 of the Constitu-
tion of the Polish People’s Republic of 22 July 1952. Its significance was
also appreciated after the change in the system, which was reflected in
the Act of 15 December 2000 on housing cooperatives (consolidated
text: Official Journal of Laws ,,Dziennik Ustaw” 2018, item 845, with
later amendments).

2 K. Pietrzykowski, Rozdzial VI. Prawa rzeczowe do lokali w spétdzielni
mieszkaniowej, [in:] System Prawa Prywatnego, t. 1V, Prawo rzeczowe,
ed. E. Gniewek, 3rd edition, Warszawa 2012, <URL=http://sip-1legalis-
1pl-13ysyp61h0668.hansolo.bg.ug.edu.pl/document-full.seam?docume
ntld=mjxw62zoge2tambvge2dimrog4xdelrs#tabs-tocarea>, [accessed:
23.04.2019].

3 According to art. 2 p. 1-2 a.h.c,, the premises within the meaning of
the act is an independent residential premises, as well as premises for
other purposes, referred to in art. 2 p. 1 of the Act of 24 June 1994 on
the ownership of premises (consolidated text: Official Journal of Laws

nr 3 (29) jesier 2019 Prawo i Wiez 113



ARTYKULY

rooms or areas intended for business activity®. This right arose as a conse-
quence of concluding by the cooperative one of two agreements with its mem-
bers — a contract for the construction of premises or for the establishment of
a cooperative ownership right to premises (see Chapter 2" of the a.h.c.). It sho-
uld be noted, however, that as a result of the entry into force of the Act of 14
June 2007 amending the Act on housing cooperatives and amending certain
other acts (Official Journal of Laws ,,Dziennik Ustaw”, No. 125, item 873)
inart. 7 p. 1 a.h.c. a ban was introduced on the constitutive establishment of
cooperative ownership rights to premises, which also results from the repeal
by the same amendment of art. 17" p. 1-5, art. 17° - art. 17° a.h.c. However,
the rights previously obtained remain in force.

Two rights should be distinguished from the cooperative ownership
right to premises - the cooperative tenant right to premise and the separate
ownership of premises in housing cooperative buildings which do not have
a nature of limited property rights. It is characteristic for the cooperative te-
nant right to premises that it arises upon conclusion of the contract for the
establishment of the cooperative tenant right to a dwelling between the mem-
ber and the cooperative. On this basis, the cooperative undertakes to give the
person for whom the right is established the dwelling premises to be used and
this person undertakes to make a housing contribution and pay fees specified
in law and cooperative’s statute. The cooperative right to premises can belong
entirely to one person or to spouses. Cooperative tenant right to a dwelling
is non-transferable, does not pass on to heirs and is not subject to enforce-
ment. [t expires when the membership in the cooperative ceases and in other
cases specified by law. On the basis of a written request of a member who
is entitled to a cooperative tenant right to dwelling in a building erected by

,Dziennik Ustaw” of 2019, item 737; hereinafter: a.o.p.), as well as the
studio of the creator intended for conducting activities in the field of
culture and art. On the other hand, a single-family house within the
meaning of the act is a residential house, as well as an independent part
of a semi-detached or terraced house intended primarily to meet hous-
ing needs (art. 2 p. 3 of the a.h.c.). The provisions of the act on premises
shall apply to single-family homes (art. 2 p. 3 of the a.h.c.).

4 Since the reform implemented by the Act of 2 July 2004 amending the
Act— Code of Civil Procedure and some other acts introducing one type
of property law, the status of the right to a parking space in a multi-
garage has been a debatable issue due to the appropriate application of
enumerated provisions concerning the cooperative ownership right to
premises (see art. 17" a.h.c.). In the opinion of the Supreme Court in
the light of art. 244 of the Civil Code in connection with art. 1 p. 2 p. 1!
of the a.h.c. this right is a limited property right (see the decision of the
Supreme Court of 27 October 2004, IV CK 271/04. LEX No. 147751).
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the cooperative or its legal predecessors on the ground of which he/she is the
owner or perpetual usufructuary, the cooperative is obliged to conclude with
this member a contract of the transfer of ownership of the premises within six
months (see chapter 2 of a.h.c.).

On the other hand, the separate ownership of premises in housing
cooperative buildings is created on the basis of the contract for the constru-
ction of premises concluded by the cooperative with members who apply for
the establishment of separate ownership of premises (art. 18 of the a.h.c.)’.
This contract requires a written form to be valid, and upon its conclusion,
a claim arises to establish separate ownership of tremises — the so-called pre-
mises ownership expectancy, which is negotiable along with the construction
contribution, hereditary and subject to enforcement (art. 19 of the a.h.c.). The
cooperative is obliged to establish separate ownership of premises for the be-
nefit of the member who is entitled to the expectancy or its purchaser not later
than three months after the premises is constructed, and when an occupancy
permit is required, at the latest within three months of obtaining this permis-
sion (art. 21 p. 1 sentence 1 of a.h.c.). Establishing separate ownership of pre-
mises takes place according to the principles set out in the act on the owner-
ship of premises. At the request of a member, the cooperative is obliged to
establish separate ownership of premises earlier than on the dates indicated
above, if due to the status of the investment it is possible to mark the premises
spatially (art. 21 p. 1 sentence 2 of a.h.c.). To issues not regulated by the act
on housing cooperatives, the provisions of the act on the ownership of premi-
ses shall be applied respectively to the right to separate ownership of premises
(art. 27 of a.h.c.). The legislator also provided for the application of the regime
of the act on the ownership of premises in the situation of establishing a ho-
using community by the majority of owners of premises in a building or bu-
ildings located within a given property (art. 24" of a.h.c.) and after separating
all premises (art. 26 of a.h.c.).

Cooperative ownership right to premises is one of the forms of using
cooperative premises. Its characteristic feature is that it does not give any

5  Asaside note, it is worth noting that a housing cooperative may also act
as a developer under the provisions of the Act of 16 September 2011 on
the protection of the rights of a buyer of a dwelling or a single-family
house (consolidated text Official Journal of Laws ,Dziennik Ustaw”
2017, item 1468; the so-called developer act). However, the cooperative
is subject to the provisions of the said act, if it carries out the activities
specified in art. 1 p. 2 p. 5 of the act that is constructing buildings for
the purpose of selling the residential premises contained therein to non-
members.
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legal title to the property on which the building is located®. For cooperative
ownership rights to premises, however, land and mortgage registers may be
established, which are kept in the same way as registers forpremises constitu-
ting a separate property — i n the second section, however, not the cooperative
but the person entitled to premises is entered as its owner (art. 1 p. 3 in con-
nection with art. 24' p.1 in connection with art. 25 p.2 of the act of 6 July
1982 on land and mortgage registers, consolidated text: Official Journal of
Laws ,,Dziennik Ustaw” 2018, item 1916 with later amendments, hereinafter
al.m.r.,)’. For those premises for which separate land and mortgage registers
have been established, housing cooperatives must keep a register of premises
(art. 17° of a.h.c.).

A person who has a cooperative ownership right to premises, has two
basic rights - to use the premises and to dispose of the right by selling, do-
nating, giving to someone in a will, renting, giving to free use in accordance
with its purpose or establishing mortgage burden. On the other hand, chan-
ges in the way of using the premises or changes of the purpose of the pre-
mises or its parts (f. ex. for business premises) require the consent of the ho-
using cooperative (art. 17 p. 1 sentence 1 of a.h.c.). In addition, if renting
or putting into free use would affect the amount of fees paid for the coopera-
tive, these persons are obliged to notify the cooperative in writing about this
activity (art. 17" p. 1 sentence 2 of a.h.c.). Therefore, the person entitled to
the cooperative ownership right to premises cannot use the property in the
same way as the premises owner who has full right to use and dispose of the

6 Consequently, a person who has a cooperative ownership right to prem-
ises is not entitled to a party’s right in real estate proceedings, e.g. in real
estate division proceedings (see, inter alia, the judgment of the Provin-
cial Administrative Court in Poznan of 9 June 2010, reference number
IT SA/Po 676/09, Legalis). The recognition of a cooperative member as
a party to the administrative procedure requires the existence of an indi-
vidual legal interest in relation to the specific premises of the cooperative
member. This interest must be manifested in the individual threat to the
right of the cooperative member caused by the impact of the investment
on his/her individual property right. Therefore, it must be an interest
specified in this right, and not derived from the interest of all members
of the cooperative (see the judgment of the Provincial Administrative
Court in Lublin of 22 May 2014, case II SA / Lu 874/13, Legalis).

7 If there is no register, the document confirming the existence of a co-
operative ownership right to premises is confirmed by a certificate is-
sued by the cooperative. Usually such certificate will be requested by
a notary public when preparing the cooperative ownership rights to
premises sales agreement in the form of a notarial deed. Compare:
K. Pietrzykowski, Rozdziat VI. Prawa rzeczowe..., op. cit.
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property. In case of the cooperative ownership right to premises, it is necessa-
ry to take into account the cooperative’s opinion in most decisions regarding
the real estate. Nevertheless, due to the similarity of the cooperative owner-
ship right to premises to the right to separate ownership of premises, the legi-
timacy of maintaining them both is questioned and it is postulated to replace
them by the right of ownership?®.

The disposal of the cooperative ownership right to premises also in-
cludes the construction contribution, and until the right expires, the disposal
of only the contribution is invalid (art. 172 p. 1 and p. 2 of the a.h.c.). Pur-
suant to art. 17° p. 6 of the act on housing cooperatives, also a fraction of
the cooperative ownership right to premises can be subject to a sale. Howe-
ver, other entitled persons have the pre-emption right. The agreement to sale
a fraction of the ownership right to premises concluded unconditionally or
without notifying the entitled persons about the sale or with providing them
with false information about the essential provisions of the contract is invalid
by law. This right is also subject to transformation at the written request of
a person entitled to the cooperative ownership right to premises. With a few
exceptions, the cooperative is obliged to conclude a contract of transfer of the
ownership of premises with that person within six months of submitting the
request, after prior mutual settlements ( art. 17" of the a.h.c.).

The cooperative ownership right to premises is also a hereditary right.
Upon the death of a person entitled to it, the cooperative right to premises
passes to one or several heirs in accordance with the provisions of Book IV
of the act of 23 April 1964 Civil Code (consolidated text: Official Journal of
Laws ,Dziennik Ustaw” 2018, item 1025, with later amendments; herein-
after: Civil Code). In accordance with art. 17° p. 1 of a.h.c., in the event of
a transfer of rights to several heirs, they should, within one year of the day of
opening the inheritance, appoint a representative to perform legal actions re-
lated to the exercise of this right, including the conclusion on their behalf of
a contract for the transfer of the premises ownership. After the expiration of
the deadline, the court appoints a representative in non-litigious proceedings
at the request of the heirs or the cooperative. At this point it should be noted
that pursuant to the content of art. 3 p. 5 sentences 1 in connection with art.
17% p. 6 of a.h.c., only one of the heirs can be a member of the cooperative’.

8 It is emphasized in the literature that both rights are used to satisty
identical (housing) needs, both are transferable, hereditary, are enforce-
able, they may be vested in legal and natural persons, belong to many
entities, be sold in shares, land and mortgage registers may be created for
them and they can be mortgaged. Compare: Por. R. Strzelczyk, Prawo
nieruchomosci. .., op. cit.

9  However, the existing regulations do not imply the need for an inheri-
tance division. Nevertheless, each of the heirs may demand the abolition
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In the event of the death of one of the spouses who jointly had the right to
premises, art. 177 p. 1 of a.h.c. shall apply accordingly (art. 17° p. 2 of a.h.c.).

In regard to the enforcement from the cooperative ownership right

to premises, it should be noticed that it is possible under both civil"® and ad-
ministrative procedures and in the light of art. 17 p. 1 of a.h.c. it requires
appropriate application of real estate enforcement law.

As far as the first remark in concerned, as rightly pointed out by A.

Skoczylas: ,The Polish legal system adopted a two-pronged scheme for the
enforcement of obligations. To put it simply, it can be said that civil law

10

of fractional ownership right, pursuant to the provisions on the aboli-
tion of joint ownership (art. 1035 in connection with art. 210-212 of
the Civil Code). In the case of an out-of-court division of the inheri-
tance which includes a cooperative ownership right to premises a no-
tarial deed is required. See: A. Stefaniak, Art. 177, [in:] Komentarz do
ustawy o spotdzielniach mieszkaniowych, (in:] Prawo spétdzielcze. Ustawa
o spdldzielniach mieszkaniowych. Komentarz, 14" edition, Warszawa
2018,  <URL=https://sip-1lex-1pl-1ze0y2ulh0014.hansolo.bg.ug.edu.
pl/#/commentary/587374535/569749>, [accesed: 28.04.2019]; See
also: R. Dziczek, Art. 17, [in:] Spdldzielnie mieszkaniowe. Komen-
tarz. Wzory pozwéw i wnioskéw sqdowych, 8" edition, Warszawa 2018,
<URL=https://sip-1lex-1pl-12e0y2ulh066b.hansolo.bg.ug.edu.pl/#/
commentary/587545924/571356>, [accessed: 28.04.2019].

The enforcement of the cooperative ownership right to premises (as well
as the fractional part of the cooperative ownership right to premises —
see: the decision of the Supreme Court of 17.5.2007, case III CK 9/06,
OSNC 2008, No. 6, item 67) is conducted with the respective appli-
cation of art. 921-1013 of the Code of Civil Procedure relating to the
enforcement of real estate, since the ownership right is not real estate.
Therefore, the creditor of a cooperative member having a final court
judgment, an order for payment, a court settlement or yet another en-
forcement title ordering payment, provided with an enforcement clause,
may apply to the bailiff for the enforcement of this right. Compare:
R. Dziczek, Art. 177, [in:] Spétdzielnie mieszkaniowe. Komentarz. Wzory
pozwiw..., op. cit. In connection with the above provisions, it is worth
noting that the provisions of the Code of Civil Procedure on the en-
forcement of real estate also apply to the so-called forced sale of premises
by auction, if the person using the premises is in arrears with payment
for a long period of time, grossly or persistently goes against the ap-
plicable house order or when his/her improper behavior makes the use
of other premises or common property burdensome (art. 17'° of a.h.c.).
Due to the scope of the article, the issues of civil enforcement will not
be further analyzed.
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obligations are enforced as part of judicial enforcement, and public law obli-
gations are subject to separate administrative enforcement”™'. Although both
proceedings seek compulsory performance of duties, the other issues differ
from each other. Obligations in civil enforcement result from civil law re-
lations, and any entity authorized to request a certain civil law benefit from
the debtor can be a creditor. On the other hand, administrative enforcement
proceedings have been created to enable public administration to fulfill pub-
lic law obligations without the need for court assistance'. In administrative
enforcement proceedings, only a public administration body can be a credi-
tor. Judicial enforcement proceedings is based on the principle of availabil-
ity, which means that the creditor can ,dispose of” the process by deciding to
initiate or discontinue enforcement proceedings'. The principle of availabi-
lity does not exist in administrative compulsory proceedings because accor-
ding to art. 6 of the act on the enforcement proceedings in administration,
the creditor ,,should take actions to apply enforcement measures”. The phrase
»should” shall be interpreted as an obligation of the indicated authority, not
its right. It should be clearly emphasized that, despite the separable nature
of the two procedures, there are exceptional situations when administrati-
ve enforcement is carried out in civil law cases, and judicial enforcement in
cases concerning the implementation of public law obligations'. However,
the analysis of this issue is beyond the scope of this paper.

It must be emphasized that the cooperative ownership right to pre-
mises (residential, commercial, a single-family home in a housing cooperati-
ve), pursuant to art. la p. 5 of the act of 17 June 1966 on the enforcement
proceedings in administration (Official Journal of Laws ,Dziennik Ustaw”
2018, item 1231, with later amendments; hereinafter: a.e.p.a.), is treated as

11 A. Skoczylas, Rozdzial XX. Postgpowanie egzekucyjne w administracji,
lin:] System prawa administracyjnego, vol. 1X, Prawo procesowe admi-
nistracyjne, ed. R. Hauser, A. Wrébel, Z. Niewiadomski, 3 edition,
Warszawa 2017, p. 462.

12 R. Hauser, Z. Leoniski, Art. 1, [in:] Postgpowanie egzekucyjne w admin-
istracji. Komentarz, ed. R. Hauser, A. Skoczylas, 8" edition, Warszawa
2016, p. 7 and next.

13 E. Wengerek, Postepowanie cywilne w sprawach cywilnych, Warszawa
1961, p. 69 and next.

14 D. R. Kijowski indicates that such situation may occur when obliga-
tions arising from civil law norms pursuant to a special provision are
transferred to be implemented in the course of administrative enforce-
ment proceedings, or when a common court transfers them as a result
of a confluence of administrative and judicial enforcement; D. R. Kij-

owski Art. 1, [in:] Ustawa o postepowanin egzekucyjnym w administracji.
Komentarz, ed. D. R. Kijowski, Warszawa 2010, p. 31.
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real estate. Thus, the legislator extended the civilian definition of the term
real estate, because according to art. 46 of the Civil Code real estate is part of
the earth’s surface constituting a separate object of ownership (land), as well
as buildings permanently connected with land or part of buildings, if pursu-
ant to special provisions they constitute a separate from land object of owner-
ship. Therefore, having in mind the content of art. 46 of the Civil Code and
art. la p. 5 of the a.e.p.a., the administrative enforcement may concern the
ownership right to real estate (land, buildings, land with buildings), a fractio-
nal part of the real estate, perpetual usufruct, residential premises constitu-
ting a separate real estate and the cooperative ownership right to premises, as
well as the expectation of separate ownership of premises”. It should be noted
that the enforcement of the cooperative ownership right to premises is subje-
ct to the provisions of Chapter 7 of Section II of the a.e.p.a. concerning the
enforcement from real estate. At the same time, the provisions of the enfor-
cement act relating to real estate should be applied respectively, taking into
account the specificity of ownership rights to premises.

The enforcement from real estate is one of the means of enforcing
monetary claims (art. 1a p.12 letter a of the a.e.p.a.). These means are insti-
tutionalized forms of state coercion, which are used by the appointed bodies
provided for in the act and aimed at ensuring that the obligated persons com-
ply with their obligations arising from administrative law relations and other
obligations that are subject to administrative enforcement and are used accor-
ding to a strictly defined procedure’. The enforcement from real estate was
introduced to the civil law as a consequence of the amendment of 6 Septem-
ber 2001 (Official Journal of Laws ,,Dziennik Ustaw”, No. 125, item 1368)
and included in the added chapter 7 of section II of a.e.p.a". In regard to this
regulation, the attention should be first drawn to the similarity of both its

15  See: A. Skoczylas, Rozdzial XX. Postgpowanie egzekucyjne w adminis-
tracji, op. cit., p. 582-583.

16 See: E. Bojanowski, Wykonanie zastgpcze w egzekucji administracyjnej,
Warszawa 1975, p. 35.

17 The literature emphasized the exceptional nature of this measure due to
the content of art. 110 § 1-2 a.e.p.a., which implied that it is used only:
1) in those cases where the use of other enforcement measures listed in
chapters 2-6 of the Enforcement Act was not possible or proved to be
ineffective, however, about the circumstances of the enforcement au-
thorities are obliged to inform the creditor who is not the enforcement
authority or the authority implementing the enforcement, if the en-
forcement is carried out in order to collect foreign currency receivables;
2) to enforce monetary claims specified or established in a final court de-
cision issued on the territory of the Republic of Poland - also provided
with an enforcement clause;
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content and taxonomy to the provisions of art. 921-1013 of the Code of Civil
Procedure'®. Secondly, the severity of the measure is emphasized. It should be
pointed out that the means of the enforcement of monetary claims are listed
in art. 1a p. 12 letter a, indents 1-13 of the a.e.p.a. from the mildest (ranging
from execution against money, through enforcement of rights from financial
instruments or other property rights) to the most painful (enforcement from
real estate). In the enforcement proceedings regarding monetary claims, ,an
enforcement measure means execution against the debtor’s assets””. They are
applied in accordance with the principle of using the mildest measure lead-
ing directly to the performance of the obligation, of course taking into ac-
count the type of resources available to the body to perform the obligation
and the facts of the case, or as emphasized in case-law — the purpose for which
this measure serves®. Thirdly, the detailed nature of the legal regulations re-
garding the enforcement of immovable property should be also emphasized,
which is probably connected with the ailment of the enforcement measure for
the debtor”. In light of the provisions of the act on enforcement proceedings
in administration, the use of such measure as the enforcement of real estate
consists of the following stages: real estate seizure, description and estimation

3) toenforce monetary claimsarising from an enforcementtitle issued by the
Minister of Public Finance on the basis of documents related to the State
Treasury’s claims arising from the performance of a surety or guarantee.
Such formation of premises was an expression of the legislator’s as-
sumption as to the nature of this measure - it was to constitute the
final solution. Under the legal status of 21 November 2013, no special
conditions are required. See: A. Skoczylas, Rozdzial XX. Postgpowanie
egaekucyjne w administracji, op. cit., p. 583; W. Grzeskiewicz, Arz.
110, [in:] Ustawa o postgpowanin egzekucyjnym w administracji. Komen-
tarz, ed. D. R. Kijowski, 2" edition, Warszawa 2015, <URL=https:/
sip-1lex-1pl-12e0y2u0f362f.hansolo.bg.ug.edu.pl/#/commen-
tary/587708124/426648>, [accessed: 23.04.2019].

18  See: Cz. Martysz, Egzekucja administracyjna z nieruchomosci, [in:] Sys-
tem egzekucji administracyjnej, ed. Niczyporuk, S. Fundowicz, J. Rad-
wanowicz, Warszawa 2004, p. 420.

19 D. R. Kijowski, E. Ciskowska-Sakrajda, W. Grzeskiewicz, Art. 1(a),
lin:] Ustawa o postepowaniu egze/eucyjnym w admim’stmcji. Komentarz,
ed. D. R. Kijowski, 2™ edition, op. cit.

20  Ustawa o postgpowaniu egzekucyjnym w administracji. Komentarz, ed.
D. R. Kijowski, 2™ edition, op. cit.

21  P. Raczka, Srodki egzekucyjne naleznosci pienieznych, [in:] T. Jedrze-
jewski, M. Masternak, P. Raczka, Administracyjne postgpowanie egze-
kucyjne, 5* edition, Torun 2011, p. 203.
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of the real estate value, sale by public auction, acceptance of a bid, granting
the ownership and distribution of the amount obtained from the enforce-
ment*’. Because of the extensive scope of this subject, we will focus on some
of the most important, in our opinion, issues.

According to current law, the use of the enforcement® from the coo-
perative ownership right to premises is possible after the advance payment by
the financing creditor to cover the expected expenses. Creditors and obligors
are participants in this proceeding. In addition, also a person who has a limi-
ted property right - mortgage on the cooperative ownership right to premises
or a share in this right — can be a participant in such proceeding provided that
a land and mortgage register is kept for this right (art. 1 p. 3 in connection
with art. 67 of a.l.m.r.)*%. A buyer of a cooperative ownership right to premi-
ses as an obligated party may also become a participant.

22 Compare: P. Raczka, Srodki egzekucyjne..., op. cit; P. M. Przybysz,
Art. 110, [in:] Postgpowanie egzekucyjne w administracji. Komentarz, 8th
edition, Warszawa 2018, <URL=https://sip-1lex-1pl-1ze0y2u0f37d2.
hansolo.bg.ug.edu.pl/#/commentary/587519443/570003>,  [accessed:
23.04.2019].

23 As to the admissibility of the enforcement of immovable property, it
is not conditional upon obtaining a final character by the administra-
tive decision that is the basis on which the writ of execution is issued.
In connection with the above, different views are presented in the lit-
erature regarding the admissibility of using enforcement in the event
of a complaint to the administrative court against the decision on the
basis of which an enforceable title was issued. L. Guzek, argues in fa-
vor of suspending the initiation of execution of the debtor’s real estate.
P. M. Przybysz is critical of this position (see: L. Guzek, Egzekucja
z nieruchomosci za podatki, part 1, ,Monitor Podatkowy”, p. 35; P. M.
Przybysz, Art. 110, op. cit. However, in the case of judgments enforced
by means of administrative enforcement, they constitute the basis for is-
suing an administrative enforceable title only after being provided with
a judicial enforcement clause, regardless of which enforcement measure
is to be used (art. 26 § 3 of a.e.p.a.). Therefore, the obligations arising
from them are final.

24 Provisions on life annuity, easement, lease, pledge whether ordinary or
registered as well as - in accordance with the dominant opinions of sci-
ence representatives - on usufruct in accordance with art. 25 of the act
on land and mortgage registers and art. 253 of the Civil Code cannot
be applied to cooperative rights to premises (Compare: the decision of
the Supreme Court of 24 January 2013 r., case V CSK 549/11, OSNC
2013/7-8, item 97). R. Strzelczyk, Prawo nieruchomosci, op. cit.; K. Pi-
etrzykowski, Rozdzial VI Prawa rzeczowe..., op. cit.
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The first stage of enforcement — real estate seizure — occurs by sum-
moning the obligated party to pay the enforced monetary claim with inter-
est for non-payment on time and enforcement costs. The obligated person
is set a 14 day period from the day of delivery of the summons, under pain
of commencing the description and estimation of the value of the coopera-
tive ownership right to premises. The obligated party shall be provided with
a copy of the writ of execution. Pursuant to art. 110c § 4 of a.e.p.a., the real
estate seizure is effective upon the delivery of the summons to the obligated
party.

If the obligated person was not delivered the summons, the coopera-
tive ownership right to premises is seized at the moment of making the en-
try in the land and mortgage register, provided that it is kept as there is no
such requirement. For anyone who knew about the initiation of the enforce-
ment, the effects of the seizure arise as soon as he/she receives such informa-
tion, even if the summons has not been sent yet or the entry in the land and
mortgage register has not been made (art. 110c § 5 of a.e.p.a.). In the light of
court decisions, the failure to deliver the request for payment to the obliga-
ted party has effects not so much as to the effectiveness of the seizure itself,
but in regard to the moment in which the seizure takes place”. The disposal
of real estate (cooperative ownership right to premises) after its seizure does
not affect further enforcement proceedings. The buyer may participate in the
enforcement proceedings as an obligated party. Also the encumbrance of the
cooperative ownership right to premises by the obligated person after the sei-
zure is not valid. If a compulsory mortgage is entered in the register after the
real estate has been seized, the claim secured by it does not benefit from the
priority of satisfaction provided for claims secured by mortgage (art. 110f §
3 of a.e.p.a.). A compulsory mortgage may be established on the cooperative
ownership right to premises, on the basis of an enforceable title confirming
the claim, if specific provisions do not provide otherwise (art. 109 in connec-
tion with art. 65 p. 2 p. 2 in connection with p. 4 of al.m.r. and in connec-
tion with art. 26 a.e.p.a.)*®. In addition, a compulsory mortgage may be ob-
tained on the basis of a decision when specific provisions so provide, which
results from art. 110 p. 3 in connection with art. 65 p. 2 p. 2 in connection

25 A. Skoczylas, Rozdzial XX. Postgpowanie egzekucyjne w administracyi,
op. cit., p. 585.

26 See: T. Czech, Art 65, [in:] idem, Ksiggi wieczyste i hipoteka. Komen-
tarz, Warszawa 2014, <URL= https://sip-1lex-1pl-1ze0y2ulh00ab.
hansolo.bg.ug.edu.pl/#/commentary/587618487/415927>,  [accessed:
23.04.2019]; idem, Arz 109, [in:] idem, Ksiggi wieczyste..., op. cit;
See also: H. Ciepta, Z. Pawelczyk, Hipoteka po nowelizacji w systemie
wieczystoksiggowym. Pytania i odpowiedzi, 3" edition, Warszawa 2017,
p. 68-69.
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with p. 4 of a.l.m.r.”’. For example, a compulsory mortgage on a cooperative
ownership right to premises is available to secure the social security contribu-
tions receivable on the basis of decisions determining the amount of the social
security contributions, third party liability or legal successor liability (art. 26
p- 3b of the act of 13 October 1998 on the social security system, consolidated
text: Official Journal of Laws ,,Dziennik Ustaw” 2019, item 300).

At this point, it is worth paying attention to the influence of the
contractual and statutory transformation of the cooperative ownership right
to premises into separate ownership of premises or the ownership of land
with a single-family house, on the ongoing administrative enforcement pro-
ceedings. In the event of the acquisition of the ownership of a premises or
a detached house, the land and mortgage register kept for the cooperative
ownership to premises pursuant to art. 45 p. 3 of a.h.c. becomes, in principle,
a land and mortgage register for the real estate®®. Therefore, according to art.
45 item 1 of a.h.c., mortgages established on the cooperative ownership right
to premises, ownership right to a single-family house - and thus also com-
pulsory mortgages - will charge the housing property or land property with
a single-family house resulting either from the conclusion of a contract trans-
ferring ownership or by virtue of law”. Moreover, in accordance with art. 45
p- 2 of the a.h.c., a creditor whose claim on the day of concluding the agre-
ement on the transfer of premises ownership was secured by a (compulsory)
mortgage on the cooperative ownership right to premises or a single-family

27 T. Czech, Art 110, [in:] idem, Ksiggi wieczyste. .., op. cit.

28 Compare the remarks of M. Ku¢ka, Arz. 24, [in:] Komentarz do ustawy
0 ksiggach wieczystych i hipotece, ed. J. Pisuliriski, [in:] Ustawa o ksiggach
wieczystych i hipotece. Przepisy o postepowaniu wieczystoksiggowym. Ko-
mentarz, Warszawa 2014, <URL=https://sip-1lex-1pl-1ze0y2u3916cf.
hansolo.bg.ug.edu.pl/#/commentary/587607834/405274>, (accessed on
28.04.2019), p. 10 and p. 11.

29  The transformation of the cooperative ownership right to premises into
separate ownership of premises or ownership of the land with a single-
family house occurs by virtue of law, if in the course of liquidation,
bankruptcy or enforcement proceedings from the cooperative’s real es-
tate, the buyer of the building or participation in the building is not
a housing cooperative (see art. 17'® p. 1 of a.h.c.). In addition, this
transformation will also occur as a result of the removal of the coop-
erative from the National Court Register after the end of liquidation
or bankruptcy proceedings, if the building owned by the liquidated or
bankrupt cooperative is not sold. Compare: M. Kucka, Arz. 24, op. cit.;
K. Pietrzykowski, Rozdziat VI. Prawa rzeczowe, op. cit.); J. Pisuliniski,
Rozdzial VIII. Hipoteka, (in:] System Prawa Prywatnego, t. IV, Prawo

rzeczowe, 3" edition, op. cit.
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house, may seck satisfaction from premises constituting separate ownership
or from land with a single-family house which is the result of the conclusion
of the agreement. It is, after all, what aptly notes E. Boriczak-Kucharczyk ,the
same mortgage (securing the same claim)”.

The second stage includes the description and estimation of the pro-
perty in order to determine the subject of enforcement and its value, which
will be the basis of the starting price. The value of the seized cooperative
ownership right to premises is estimated by a real estate appraiser (art. 110s of
a.e.p.a.), but the description and estimation is carried out by an enforcement
authority in the form of a report. When estimating its value, the value of be-
nefits should be also specified®’. However, the value of the land is not taken
into account because the cooperative is entitled to the ownership or use of the
land as well as the value of the associated rooms, such as a basement or an uti-
lity room, because they are in the cooperative’s resources but do not affect the
content of the cooperative ownership right to premises®.

The third stage is a public auction - the seized cooperative ownership
right to premises, can be sold by the enforcement authority only by public
auction. The date of the auction cannot be set earlier than after 30 days from
the day of delivering to the obligor the description and estimation of the va-
lue of the cooperative ownership right to premises. The auction must be also
notified in a public announcement. The bidding takes place in public, orally,
and is conducted by a tax collector in the presence and under the supervision
of a bailiff, and up to three bidding dates are allowed. The starting price in
the first date is 75% of the estimated value of the cooperative ownership right

30 E. Bonczak-Kucharczyk, Arz. 44, 45, [in:] idem, Spdtdzielnie miesz-
kaniowe. Komentarz, 4™ edition, Warszawa 2018, <URL: https:/
sip-1lex-1pl-12e0y2u3916c¢f.hansolo.bg.ug.edu.pl/#/commen-
tary/587237301/552852>, [accessed: 23.04.2019].

31  For example the rent for a residential or commercial premises as well as
the rent for a room assigned to the premises - basement, storage room.

32 Compare: art. 42 p. 1 in connection with p. 3 p. 2 of a.h.c., according to
which only in the case of the first application for the isolation of prem-
ises, the cooperative shall, in the form of a resolution, determine the
subject of separate ownership of all residential premises and premises of
adifferent purpose in this property, including the type, location and area
of premises and belonging rooms, including basements or utility rooms,
provided that the basement or utility room in this building is assigned
to the premises. See also: the decision of the District Court in Szczecin
of 19 November 2013, case II Cz 856/13, <URL= http://orzeczenia.szc-
zecin.so.gov.pl/content/$N/155515000001003_II_Cz_000856_2013_
Uz_2013-11-19_001>, [accessed: 28.04.2019]; R. Dziczek, Art. 42, [in:]

Spétdzielnie mieszkaniowe. Komentarz. Wzory pozwdw.. ., op. cit.
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to premises, in the second date it is 70%, and in the third date it is 65% (art.
111e — 111j of a.e.p.a.). Persons interested in participating in the auction must
pay a deposit, which is 1/10 of the estimated value (art. 111 § 1 of a.e.p.a.).

Pursuant to art. 111h § 3 of a.e.p.a. if the enforcement concerns the
cooperative ownership right to premises (residential, commercial or single-
-family house in a housing cooperative), the mortgage creditor — other than
the tax office — may take over this right for a price not lower than 75% of
the estimated value of the property after submitting the application of takeo-
vers within 7 days from the day of the auction, as long as no one has entered
the auction®. As D. R. Kijowski correctly proposes, this term should be un-
derstood as , the situation when no bidders appeared at all, and also if there
were potential bidders at the auction, but none of them entered the bidding
or the offer comes from a person who did not lodge a security deposit, a per-
son excluded from participating in the auction or a proxy without proper
authorization, or submitted offers are lower than the estimated sum. This as-
sessment is made by the tax collector”*. It is worth mentioning, however, that
the acquisition of the real estate after the second auction (if no one has joined
it) is referred to in art. 111i of a.e.p.a., which concerns agricultural and non-
-agricultural real estate. However, its application — due to the phrase ,taking
ownership of real estate” — should be excluded in relation to the cooperati-
ve ownership right to premises for which a special procedure has been estab-
lished in art. 111h § 3 of a.e.p.a.®.

The takeover of the cooperative ownership right to premises is po-
ssible on the basis of art. 111h § 3 of a.e.p.a. if the mortgage creditor has sub-
mitted a security deposit. Otherwise, it does not meet formal requirements,
which justifies the relevant application of art. 64 § 2 of the Code of Admi-
nistrative Procedure in connection with art. 18 of a.e.p.a. As emphasized by
R. Hauser and A. Skoczylas, ,the submission of a security deposit by the
mortgage creditor together with an application for the takeover of the coope-
rative ownership right to premises must be considered a formal condition of

33 'This takeover, however, will not be possible in all cases of the enforce-
ment from the cooperative ownership right to premises, but only in
those for which land and mortgage registers are established and, as
a consequence, a mortgage can be entered.

34 W. Grzeskiewicz, Art. 111h, [in:] Ustawa o postepowaniu egzekucyjnym
w administracji. Komentarz, ed. D. R. Kijowski, 2" edition, op. cit.

35 R. Hauser, A. Skoczylas, Art. 1113, [in:] Postgpowanie egzekucyjne w ad-
ministracji. Komentarz, ed. R. Hauser, A. Skoczylas, 9" edition, Warsza-
wa 2018, <URL=http://sip-llegalis-1pl-13ysyp61h00b9.hansolo.bg.ug.
edu.pl/document-view.seam?documentld=mjxw62zogi3damjxhe4tmm;
oobgxalrugm?2tqnrsgmzq>, [accessed: 23.04.2019].
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such an application within the meaning of art. 64 § 2 of the Code of Admi-
nistrative Procedure™.

The fourth stage is the acceptance of a bid. After the auction closes,
the enforcement authority issues a decision on the acceptance of a bid to the
bidder who has offered the highest price. The decision shall be published im-
mediately. It is a preliminary activity, which is designed to prepare the issuing
of a decision on the granting of ownership.

The fifth stage is the granting of property ownership. When the deci-
sion on the acceptance of the bid is final, the enforcement authority calls the
bidder who obtained the acceptance to deposit the purchase price, minus the
safety deposit, at the enforcement authority within 14 days of receiving the
call. At the request of the buyer, the enforcement authority may extend the
date of payment of the purchase price to 3 months. If the decision on the ac-
ceptance of the bid or the decision to set the purchase price has become final
and the buyer has paid the price, the enforcement authority is obliged to issue
a decision on the acquisition of the cooperative ownership right to premises®.
The decision can be complained against (art. 111r of a.e.p.a.). The acquisi-
tion of the cooperative ownership right to a dwelling in the enforcement pro-
ceedings is subject to tax on civil law transactions®®.

The sixth stage — distribution of the amount obtained from enforce-
ment — ends the enforcement of monetary claims. The order of the settle-
ment of claims from the amount obtained from the administrative enforce-
ment is determined by art. 115 a.e.p.a. In the first place, the sums obtained
are eligible for enforcement costs and the cost of admonition (art. 115 § 1
p. 1 of a.e.p.a.), then receivables secured by maritime mortgage or privilege
on the seagoing ship are satisfied (art. 115§ 1 p. 2 of a.e.p.a.), then receivables

36 R. Hauser, A. Skoczylas, Art. 111, [in:] Postgpowanie egzekucyjne w ad-
ministracji. Komentarz, ed. R. Hauser, A. Skoczylas, 9" edition, op. cit.
See also the views expressed in the course of civil proceedings by the Su-
preme Court in the resolution of 30 January 2002, case III CZP 84/01,
OSNC 2002, No. 10, item 122, ,If procedural provisions provide for
the need to perform a certain act with the submission of a pleading,
treating this act as a component of the basic act covered by a given
pleading, then making the constituent act should be treated as a formal
condition of the pleading, determining its correctness”.

37  See the decision of the Voivodeship Administrative Court in Lublin of
18 January 2012, case I SA/Lu 691/11, Legalis.

38  See the decision of the Voivodeship Administrative Court in Gliwice of
15 November 2011, case I SA/GI 819/11; The decision of the Voivode-
ship Administrative Court in Lublin of 18 January 2012, case I SA/Lu
691/11, Legalis; The decision of the Supreme Administrative Court of
161 FSK 1354/12, Legalis.
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secured by a mortgage, pledge, registered pledge and tax pledge or enjoying
the statutory priority and rights that were in force before the entry in the land
and mortgage register about the initiation of enforcement or before submit-
ting to the file of documents an application for such entry (art. 115§ 1 p. 3
a.e.p.a.), then receivables to which the provisions of section III of the Tax Or-
dinance are applied and social insurance contributions unless they were sati-
sfied in the third place (art. 115§ 1 p. 4 of a.e.p.a.) and finally other receivab-
les and interest subject to § 2a and § 3 (art. 115§ 1 p. 6 of a.e.p.a.).

Treating the cooperative ownership right to premises as a property
within the meaning of the Enforcement Act, it can be assumed that if the
right is mortgaged, it will be satisfied in the third place. The justification for
the adopted solution is that ,the content of the provision referred to inclu-
des the principles of social justice guaranteed by art. 2 of the Constitution
of the Republic of Poland. The above principle guarantees a balance between
the public interest related to financing the costs of administrative enforce-
ment proceedings, as well as the interests of, among others, minors entitled
to maintenance payments’ . In addition, as pointed out by the Voivodeship
Administrative Court in Gdarisk in its judgment of 28 November 2018, ,the
distribution of the sum obtained from enforcement takes into account the
principle of preference and the principle of equivalence, which may take the
form of the principle of proportionality or priority. The privilege principle is
that certain debts are privileged over others®. This principle has been reflec-
ted in art. 1150f a.e.p.a., in which the legislator divided the receivables accor-
ding to specific categories, and then indicated the order in which the recei-
vables in a given category shall be satisfied ™!

The distribution of the amount obtained from the enforcement
is mandatory. This was indicated by the Supreme Administrative Court
in the judgment of 7 June 7 2011, which argued that: ,when dividing the
sum obtained from the execution of real estate, the order of satistying cre-
ditors is strictly defined in art. 115 a.e.p.a. This means that there is no way
to depart from this order by applying rules set out in art. 7 of the Code of

39  See the decision of the Voivodeship Administrative Court in Gdansk of
9 July 2013, case I SA/Gd 469/13, LEX nr 138566.

40 R. Hauser, J. Olszanowski, Arz. 115, [in:] Postepowanie egzekucyjne w ad-
ministracji. Komentarz, ed. R. Hauser, A. Skoczylas, 8" edition, op. cit.,
p- 558.

41 'The decision of the Voivodeship Administrative Court in Gdansk of 28
November 2018, case I SA/Gd 920/18, LEX nr 2600035.
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Administrative Procedure, i.e. having in mind the social and legitimate inte-
rests of the citizens™2.

The division of the amount obtained from the enforcement in the
context of the cooperative ownership right is also referred to in art. 115 § 4 of
a.e.p.a.: ,if the subject of the enforcement is the cooperative ownership right
to a dwelling, cooperative right to a business premises or the right to a single-
-family home in a housing cooperative, the claim of a housing cooperative
due to the unpaid construction contribution related to this right is satisfied
before the claim secured by mortgage on this right”. Therefore, it can be as-
sumed that this is a specific regulation in relation to art. 115 § 1 of a.e.p.a. If
the obligation to be enforced is refraining from making a construction con-
tribution to a housing cooperative, the mortgage creditor is satisfied next. The
justification for the preference is to secure the cooperative’s claims bypassing
the need to establish a mortgage®.

It is also worth noticing that the distribution of the amount obtained
from the enforcement is an enforcement action against which the obligor is
entitled to lodge a complaint in accordance with art. 54 of a.e.p.a.*.

However, in the context of security proceedings, it should be men-
tioned that there is a prohibition of selling cooperative ownership rights to
premises as a form of securing monetary claims in security proceedings. The
essence of the security proceedings is that it seeks to ensure the effectiveness
of future enforcement proceedings. It is used in cases regulated in art. 154
§ 1 of a.e.p.a., such as f. ex. the lack of the financial liquidity of the obligated
person, the avoidance by the obligated person to fulfill the obligation by non-
-disclosure of ex lege obligations or unreliable keeping of tax books, selling
assets by the obligor, failure to submit the declaration referred to in art. 39
§ 1 of the Tax Ordinance despite a call to submit it or the failure to provide
in the submitted statement all items or rights subject to disclosure. Therefo-
re, this procedure is used whenever there is a justified fear that the obligated
person’s actions may impede or prevent the administrative enforcement®. The
entities that take part in the security proceedings are primarily the enforce-
ment authority (art. 1a p. 7 of a.e.p.a.), the obligated person and the creditor

42 'This opinion is also presented by R. Hauser, J. Olszanowski, Arz.115,
[in:] Postgpowanie egzekucyjne w administracji. Komentarz, ed. R. Haus-
er, A. Skoczylas, 8" edition, op. cit., p. 558.

43 W. Grzeskiewicz, Art. 115, [in:] Ustawa o postepowaniu egzekucyjnym
w administracji. Komentarz, ed. D. R. Kijowski, op. cit., p. 1022.

44 Decision of the Supreme Administrative Court of 14 August 2012, case
II FSK 142/11, LEX nr 1244059.

45 Z.Leonski, O istocie postepowania zabezpieczajgcego w administracyjnym
postepowaniu egzekucyjnym, [in:] System egzekucji administracyjnej, ed. J.
Niczyporuk, S. Fundowicz, J. Radwanowicz, Warszawa 2004, p. 577.
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who is not an enforcement authority and who delivers, among others, security
application and collateral order to the enforcement authority. The procedure
for submitting this application is specified in art. 156 a.e.p.a. The provisions
governing the security proceedings should be interpreted with due regard to
the provisions of specific acts related to the procedure®. The nature of the se-
curity order is similar to the writ of enforcement existing in the main pro-
ceedings. The basis for its issue may be a decision on security or a decision is-
sued under specific provisions. A. Skoczylas indicates that administrative de-
cisions issued pursuant to art. 35 § 2 of the Tax Ordinance?, which include
decisions setting the amount of tax liability (art. 35 § 2 letter a), determining
the amount of tax liability (art. 35 § 2 letter b) and determining the amount
of default interest (art. 35 § 2 letter ).

Art. 164 § 1 of a.e.p.a. points out such methods of securing moneta-
ry receivables*® as, among others, encumbering the real estate with a compul-
sory mortgage by f. ex. submitting documents to the file of documents in the
case of real estate that does not have a land and mortgage register (art. 164 § 1
p- 2 of a.e.p.a.), establishing a ban on the sale and encumbrance of real estate
that has no land and mortgage register or whose land and mortgage register
has been lost or destroyed (art. 164 § 1 p. 4 of a.e.p.a.), as well as establishing
a ban on the sale of a cooperative ownership right to a dwelling, a cooperative
ownership right to a business premises or the right to a single-family home in
a housing cooperative (art. 164 § 1 p. 5 of a.e.p.a.). In all three cases, it is po-
ssible to secure a monetary claim by means of a cooperative ownership right
to premises. In the first two, the legislator regulated this issue by applying art.
164 § 1 of a.e.p.a. in connection with art. 1a p. 5 of a.e.p.a., which also in-
cludes the cooperative ownership right to premises. The third case, however,
relates directly to the cooperative ownership right to premises.

The catalog of security measures is closed because the legislator enu-
merates those that can be used, which is in accordance with the rule of law
expressed in art. 7 § 1 of a.e.p.a. It is worth mentioning that security measu-
res are considered to be measures of administrative coercion due to the fact

46 A. Skoczylas, Rozdzial XX. Postgpowanie egzekucyjne w administracji,
op. cit., p. 481 and next.

47  Ibidem, p. 482.

48 'The amendment that was made in 2001 increased the catalog of security
measures, including for establishing a ban on the sale of cooperative
rights to premises, cooperative rights to business premises or the right to
a single-family home in a housing cooperative, M. Faryna, Art.164, [in:]

Ustawa o postgpowaniu egzekucyjnym w administracji. Komentarz. ed.
D. R. Kijowski, op. cit., p. 1154.
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that they are taken without the consent of the obligated person and result in
limiting, and sometimes preventing, exercising of his/her rights®.

Referring to the encumbrance of the real estate of the obligated per-
son by a compulsory mortgage, also by submitting documents to a file of do-
cuments in case of real estate that does not have a land and mortgage regi-
ster (art. 164 §1 p. 2 of a.e.p.a.), it should be recalled that all provisions of the
enforcement act relating to real estate should be applied accordingly — that
is with taking into account the specifics of the cooperative ownership right
to premises. As an example, it can be pointed out that for the limited pro-
perty right that is being considered there is no obligation to keep a land and
mortgage register, and art. 1 p. 3 of the act on land and mortgage registers
provides only for the possibility and not obligation to keep it in order to deter-
mine the legal status. In addition, if the cooperative is not entitled to owner-
ship or perpetual usufruct of land on which there is premises covered by coo-
perative ownership rights, the land and mortgage register cannot be estab-
lished*. The consequence of this interpretation is, among others, the fact that
the cooperative right to premises is not subject to the entry in the file of do-
cuments, because these files cannot be established in order to determine the
legal status of the indicated right iz rem”'. There is no doubt, however, that
a compulsory mortgage can also be used for a cooperative ownership right to
premises, which results not only from the act on enforcement proceedings,
but also from specific acts, including art. 34 § 4 p. 2 of the Tax Ordinance,
which indicates that the compulsory mortgage may also concern the coope-
rative ownership right to premises or a share in this right. The effects of en-
cumbering the cooperative ownership right to premises with a compulsory
mortgage result from the general provisions on mortgage, regulated in art.
65 p. 1 in connection with art. 24! of a.l.m.r. — the creditor may claim sati-
sfaction from the cooperative ownership right to premises in relation to each
holder of this right and has priority over other personal creditors of that right
holder. The main difference between ordinary and compulsory mortgages is
that the first one is established voluntarily — with the consent of the owner of
the property (the person who is entitled to the cooperative ownership right
to premises), while the second in based on the writ of execution issued in
the enforcement proceedings, which in its essence is compulsory proceedings
conducted against the will of the debtor (art. 109 of a.m.Lr.). It is also worth
mentioning that in accordance with art. 70 § 8 of the Tax Ordinance, the lia-
bilities secured by a mortgage or tax lien are not subject to prescription, howe-
ver, after the lapse of the limitation period these obligations may be enforced

49  Ibidem, p. 1155.
50 T. Czech, Art. 24 ' [in:] idem, Ksiggi wieczyste.. ., op. cit.

51 M. Faryna, Art.164, [in:] Ustawa o postgpowaniu egzekucyjnym w admi-
nistracji. Komentarz. ed. D. R. Kijowski, op. cit., p. 1160.
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only on the subject of the mortgage or pledge. Therefore, this is an additio-
nal effect of establishing a compulsory mortgage, resulting from /lex specialis,
which in this case the Tax Ordinance is.

The basis for establishing a compulsory mortgage may also be: a court
decision on granting security (art. 110 p. 1 of a.l.m.r.), a decision of the pro-
secutor (art. 110 p. 2 of a.l.m.r.), and the most common in the context of ad-
ministrative enforcement proceedings - an administrative decision, if specific
provisions provide so, even if the decision is not final (art. 110 p. 3 of a.l.m.r.),
the security document referred to in art. 3 p. 1 of the Act of 11 October 2013
on mutual assistance in the recovery of taxes, customs duties and other mo-
netary claims (Official Journal of Laws ,Dziennik Ustaw” 2018, item 425)
(art. 110 p. 4 of a.l.m.r.), ordering the security specified in the provisions on
enforcement proceedings in administration or ordering security specified in
the act referred to in art. 110 p. 4 of a.lm.r. (art. 110 p. 5 of a.l.m.r.). The
authority entitled to enter a compulsory mortgage in the register of the coo-
perative ownership right to premises is the enforcement authority. However,
if it is a participant in the enforcement proceedings separate from the creditor
— then this obligation rests with the creditor (art. 164 § 2 of a.e.p.a.).

In addition to the above considerations, it seems reasonable to draw
attention to the consequences of the expiry of a compulsory mortgage as a re-
sult of, f. ex., the repayment of the required obligation subject to administrati-
ve enforcement. Then the creditor (or enforcement authority, if it is also a cre-
ditor) is obliged, pursuant to art. 100 of a.l.m.r., to perform all activities ena-
bling the mortgage to be removed from the land and mortgage register. M.
Faryna indicates that ,all actions” should be understood as the presentation
of relevant documents referred to in art. 31 of a.l.m.r.>.

The compulsory mortgage is established as soon as it is entered in
the land and mortgage register. The question therefore arises: what about
the cooperative ownership right to premises which does not have a land and
mortgage register? Given the need to properly apply the provisions relating
to real estate, it seems reasonable to state that in the absence of the land and
mortgage register of the cooperative ownership right to premises, a compul-
sory mortgage cannot be established. An entry into the land and mortgage
register is a sine qua non condition of its existence. Although the legislator
provided for a situation in which an entry of a compulsory mortgage in rela-
tion to real estate not having a land and mortgage register is made to a file of
documents, in accordance with art. 123-124 of a.l.m.r., the file of documents
cannot be established for the cooperative ownership right to premises.

Prima facie, it may seem that collateral on cooperative ownership
right to premises for which no land and mortgage register has been estab-
lished may be in the form of a ban on selling and encumbering real estate that

52 Ibidem.
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has no land and mortgage register or which land and mortgage register has
been lost or destroyed (art. 164 § 1 p. 4 of a.e.p.a.). However, there is again
a problem of the inability to enter the cooperative ownership right to premises
into a file of documents. According to art. 123 p. 1 of a.l.m.r. for real estates
that do not have land and mortgage registers or which registers have been lost
or damaged, the competent district courts keep a file of documents intended
for submitting applications and documents regarding limited property rights
and restrictions on the disposal of these real estates until establishing the regi-
sters. Since the act does not provide for keeping files of documents for coope-
rative ownership right to premises, it should be considered that the indicated
form of security cannot be established on that limited right.

Securing the required amount in the form of a ban on the sale of coo-
perative ownership rights to premises (residential, commercial, as well as the
right to a single-family house in a housing cooperative) is provided directly
by art. 164 § 1 p. 5 of a.e.p.a. This measure seems to be the main way of secu-
ring the cooperative ownership right to the premises, primarily due to the fact
that it is applied both to rights for which land and mortgage registers have
been established and for those which do not have such registers. The entity
competent to establish the prohibition is the enforcement authority which,
according to art. 17 § 1 of a.e.p.a., issue an appropriate decision in this regard.
M. Faryna is right when she indicates that ,the decision of the enforcement
authority to establish this security measure may not be appealed by the com-
plaint to the appeal body, which results from art. 17 § 1 second sentence of
a.e.p.a. It may be the subject of an objection regarding security referred to in
art. 33 p. 6 or p. 8 in connection with art. 166b of a.e.p.a. (inadmissibility of
the applied security measure or the application of an overly burdensome se-
curity measure), filled within 7 days from the date of delivery to the obligated
person of a copy of the order for security or a complaint regarding a security
measure provided for in art. 54 in connection with art. 166b of a.e.p.a.”. It
is worth noting that if the cooperative ownership right to premises has a land
and mortgage register, a request to enter into it a warning on the ban on sel-
ling that right can be submitted. This action results in the increased effective-
ness of the security, because the buyer of the cooperative ownership right to
premises does not benefit from the protection of the guarantee of public faith
of land and mortgage registers regulated in art. 5 of a.l.m.r.>.

Finally, it is worth emphasizing that in this paper only key, in the
authors’ opinion, issues related to the indicated research area has been presen-
ted. Its assessment, however, leads to several conclusions.

53 Idem, Art.164, [in:] Ustawa o postgpowaniu egzekucyjnym w administra-
¢ji. Komentarz. ed. D. R. Kijowski, op. cit., p. 1164.

54 Ibidem, p. 1165.
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First of all, despite the statutory ban on establishing cooperative
ownership right to premises, its significant role in the Polish legal order and
judicature — both as it comes about the form of using cooperative premises
and the execution subject or the form of securing monetary claims, cannot
be ignored.

Secondly, it should be noted that regulations concerning the enfor-
cement of cooperative ownership rights to premises are dispersed into several
normative acts, which significantly hinders its proper application. Especially
in the context of the , proper application” of real estate regulations, it is neces-
sary to make the right interpretation which does not affect the essence of the
cooperative ownership right to premises.

Thirdly, the mere existence of a legal solution that allows for conduc-
ting the administrative enforcement of the cooperative ownership right to
premises should be considered appropriate. Otherwise, in relation to the ob-
ligor having the ownership right to property the enforcement authority wou-
Id have at its disposal a broader catalog of actions and enforcement measures
aimed at fulfilling the obligation subject to administrative enforcement, than
in relation to the obligor having the cooperative ownership right to premi-
ses. In the latter case the execution could be less severe and, as a consequen-
ce, less effective.

Fourthly, legal solutions enabling the securing of monetary claims in
security proceedings should be assessed as justifiable in the form of a ban on
the disposal of cooperative ownership right to premises. This measure can be
applied also to rights for which a land and mortgage register has not been es-
tablished. The above is important because land and mortgage registers are not
obligatory for cooperative ownership rights to premises. Therefore, the use of
other methods of securing monetary receivables with the help of the coopera-
tive ownership right to premises, such as a compulsory mortgage or a ban on
selling and encumbering of real estate that has no land and mortgage register
or which register has been lost or destroyed, is not always possible in regard
to the ownership right to premises.

To sum up, it should be clearly noted that in the current literature the
issue of administrative enforcement of cooperative ownership right to pre-
mises and possible ways of securing monetary claims by using this right has
been ignored by the authors as there is not even a cursory analysis of the sub-
ject. This fact justifies the above considerations and is an interesting area for
scientific research from the perspective of law and administrative procedure.
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Pawet Bucon

Glosa do wyroku sadu apelacyjnego
w Krakowie z dnia 27 marca 2019 r.,

Sygn. Akt I AGa 503/18 (Niepubl.)

With the commented judgement the Court of Appeal in Krakéw, by
amending the Regional Court’s decision, ruled in accordance with Article 527 § 1
of the Polish Civil Code (actio pauliana) that the legal action of establishing a con-
tractual joint mortgage was ineffective. The standpoint expressed by the Court of
Appeal in Krakéw does not merit for approval as the premises of actio pauliana
were not fulfilled. More specifically, there was no damage to the creditors as the
establishment of a contractual joint mortgage for the benefit of one of the credi-
tors caused no loss of the debtor’s assets. It did not lead to debtor’s insolvency or in-
creased the debtor’s insolvency. Nor did it result in any material profit of the creditor.
Considering the above, there was no action in bad faith by a third party, which is re-
quired by the legislator for fulfillment of the premises of actio pauliana.

!

Ph.D. Powéd Syndyk masy upad-
Faculty of Law, toci S. T. spétka z o. 0. w M.
Canon Law and Administration w pozwie skierowanym przeciwko

of the John Paul II Catholic University

of Lublin CP T. T. spéfce z 0. 0. w T. domagat

sie uznania za bezskuteczng w sto-
sunku do powoda czynnosci usta-
nowienia hipoteki umownej tacz-
nej do kwoty 10 700 000 z} ustano-
wionej aktem ustanowienia hipoteki
z dnia 5 marca 2014 r. numer aktu
notarialnego Rep. A (...) sporza-
dzonym w siedzibie CP T. T. spét-
kiz o. 0. wT. przed notariuszem M.
K. prowadzacym Kancelari¢ Nota-
rialng w K., obciazajacej nierucho-
mo$¢ gruntowa sktadajacy si¢ z dzia-
tek nr (...), nr (...) potozonych w M.,
gmina W., objetej ksiega wieczy-
sta nr (...) prowadzona przez Sad
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Rejonowy w T. Wydzial VI Ksiag Wieczystych dokonanej z pokrzywdze-
niem powoda oraz zwrotu kosztéw procesu.

Sad Okregowy w Krakowie, w sprawie z powddztwa Syndyka masy
upadtosci S. T. spétki z o.0. w upadlosci w M. przeciwko CP T. T. spétce
z 0.0. w T., sygn. akt IX GC 865/17, wyrokiem z dnia 1 sierpnia 2018 r. od-
dalit pow6dztwo oraz zasadzit od powoda na rzecz pozwanej kwotg 25 017 z1
tytulem zwrotu kosztéw procesu.

Na skutek apelacji powoda Sad Apelacyjny w Krakowie, w sprawie
sygn. akt I AGa 503/18, wyrokiem z dnia 27 marca 2019 r. zmienit zaskarzo-
ny wyrok w ten sposéb, ze: uznat za bezskuteczna w stosunku do masy upad-
tosci S. T. spétki z 0. o. w upadlosci w M. czynnos¢ ustanowienia hipoteki
umownej tacznej do kwoty 10 700 000 zt ustanowionej aktem ustanowienia
hipoteki z dnia 5 marca 2014 r. numer aktu notarialnego Rep. A (...) sporza-
dzonym w siedzibie CP T. T. spétki z o.0. w T. przed notariuszem M. K. pro-
wadzacym Kancelari¢ Notarialng w K., obciazajacej nieruchomos¢ gruntowa
sktadajacy si¢ z dziatek nr (...), nr (...) polozonych w M., gmina W., objetej
ksiega wieczysta nr (...) prowadzong przez Sad Rejonowy w T. Wydzial VI
Ksiag Wieczystych, zasadzil od pozwanej na rzecz powoda kwotg 25 017 zt
tytutem kosztéw procesu oraz nakazal pobra¢ od pozwanej na rzecz Skarbu
Paristwa - Sadu Okregowego w Krakowie kwote 100 000 zt tytutem optaty
sadowej od pozwu, ktéra nie zostata uiszczona. Ponadto, Sad II instancji za-
sadzit od pozwanej na rzecz powoda kwotg 18 750 zt tytulem kosztéw poste-
powania apelacyjnego i nakazat pobra¢ od pozwanej na rzecz Skarbu Paristwa
— Sadu Okregowego w Krakowie kwote 100 000 zt tytutem optaty sadowej
od apelacji, ktéra nie zostata uiszczona.

Sad Apelacyjny w Krakowie, zmieniajac tre$¢ wyroku Sadu Okrego-
wego w Krakowie, uznat wigc za bezskuteczna czynnos¢ prawng ustanowie-
nia hipoteki umownej facznej na podstawie art. 527 § 1 Kodeksu cywilne-
go' (tzw. skarga paulianiska — actio pauliana). Z rozstrzygnigciem Sadu Ape-
lacyjnego nie mozna si¢ zgodzi¢, bowiem ustanowienie hipoteki nie spetnia
warunkéw skutecznosci skargi pauliariskiej ze wzgledu na brak pokrzywdze-
nia wierzyciela i uzyskania korzy$ci majatkowej przez osobg trzecia, ktére to
przestanki stanowia conditio sine qua non rzeczonego $rodka prawnego.

II

Zgodnie z ogélnie obowiazujacymi regutami odpowiedzialnosci cy-
wilnoprawnej za zaciagnicte zobowiazanie dtuznik odpowiada calym swoim
majatkiem wéwczas, gdy wierzytelno$¢ staje si¢ zaskarzalna. Do tego czasu
dtuznik nie jest w zaden sposéb ograniczony w dysponowaniu sktadnikami

1 Ustawa z dnia 23 kwietnia 1964 r. Kodeks cywilny (tekst jedn. Dz.U.
z 2018 1., poz. 1025 z péin. zm.), dalej jako: k.c.
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swojego majatku. W praktyce oznacza to, iz normalnym stanem rzeczy jest
ponoszenie przez wierzyciela ryzyka niewyptacalnosci dtuznika®. Na wypa-
dek, gdyby dziatania dtuznika zmierzaly do uszczuplenia jego majatku w ta-
kim celu, by wierzyciel nie mial mozliwosci zaspokojenia jego roszczen, prze-
widziana jest instytucja okre$lana jako skarga pauliariska’®. Przez zlozenie
actio pauliana wierzyciel dazy do stwierdzenia bezskutecznosci wobec niego
czynnosci prawnej dokonanej przez dtuznika®. Wierzyciel moze zada¢ zaspo-
kojenia swoich roszczeri wobec osoby trzeciej, ktéra uzyskata korzys¢ majat-
kowa wskutek czynnosci prawnej dokonanej przez dtuznika z pokrzywdze-
niem jego wierzyciela’. Z prawa tego moze skorzysta¢ kazdy z wierzycieli. Nie
ma w szczegdlnosci znaczenia wielko$¢ zadtuzenia ani czas jego powstania.
Nie wystepuje w Kodeksie cywilnym jakakolwiek konstrukcja uprzywilejo-
wujaca ktoregokolwiek z wierzycieli.

Skarga pauliariska jest skladana w drodze powddztwa lub zarzutu
przeciwko osobie trzeciej, ktéra wskutek tej czynnosci uzyskata korzy$¢ ma-
jatkowa (art. 531 § 1 k.c.)®. Osoba trzecia, ktdra uzyskata korzy$¢ majatko-
wa wskutek czynnosci prawnej dtuznika dokonanej z pokrzywdzeniem wie-
rzycieli, moze zwolni¢ si¢ od zado$¢uczynienia roszczeniu wierzyciela zada-
jacego uznania czynnosci za bezskuteczna, jezeli zaspokoi tego wierzyciela
albo wskaze mu wystarczajace do jego zaspokojenia mienie dtuznika (art. 533
k.c.). W wypadku, gdy osoba trzecia rozporzadzita uzyskang korzyscia, wie-
rzyciel moze wystapi¢ bezposrednio przeciwko osobie, na rzecz ktérej nasta-
pito rozporzadzenie, jezeli osoba ta wiedziata o okolicznosciach uzasadniaja-
cych uznanie czynnosci dtuznika za bezskuteczna albo jezeli rozporzadzenie

byto nieodptatne (art. 531 § 2 k.c.).

2 Z. Radwariski, A. Olejniczak, Zobowigzania — cz¢s¢ ogdlna, Warszawa
2018, s. 29; por. M. Wilejczyk, Przestanki skargi pauliaiskiej, ,Studia
Prawa Prywatnego” nr 2, 2012, s. 75.

3 T. Szancilo, Istota skargi pauliaiskiej na tle orzecznictwa sqdowego, ,Prze-
glad Sadowy” nr 9, 2012, s. 5; M. Jasitiska, Skarga pauliariska — istota
idei zaskarzenia, ,Prawo Spotek” nr 5, 2004, s. 48 i n.

4 K. Konieczna, Czynnosé diuznika jako przedmiot skargi pauliariskiej —
przeglad orzecznictwa za lata 2007-2017, ,Gdanskie Studia Prawnicze
— Przeglad Orzecznictwa” nr 3, 2018, s. 33-34.

5  Zob. M. Wilejczyk, Skutki rozporzqdzenia przez diuznika pauliarskiego
uzyskang korzysciq majqtkows, ,Przeglad Sadowy” nr 10, 2013, s. 31 i n.

6  Zob. M. Pyziak-Szafnicka, Ochrona wierzyciela w razie niewyplacal-
nosci dtuznika, Warszawa 1995, s. 175-176; E. Gniewek, Dochodzenie

roszczenia pauliariskiego, [w:] Odpowiedzialnosé w prawie cywilnym, red.

P. Machnikowski, Wroctaw 2006, s. 43 i n.
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Prawo wierzyciela ograniczone jest terminem zawitym. Zgodnie z art.
534 k.c. uznania czynnosci prawnej dokonanej z pokrzywdzeniem wierzycieli
za bezskuteczna nie mozna zada¢ po uptywie lat pigciu od daty tej czynnosci.

Wykazanie przestanek konstytuujacych skarge paulianiska powo-
duje bezskutecznos$¢ czynnosci prawnej, ktéra stata si¢ przedmiotem skargi,
wzgledem wierzyciela sktadajacego skarge. Zachodzi zatem w tym przypadku
sankcja wadliwosci czynnosci prawnej w postaci bezskutecznosci wzglednej’.
Wierzyciel, wzgledem ktérego czynnos¢ prawna dtuznika zostata uznana za
bezskuteczna, moze z pierwszeristwem przed wierzycielami osoby trzeciej do-
chodzi¢ zaspokojenia z przedmiotéw majatkowych, ktére wskutek czynnosci
uznanej za bezskuteczna wyszly z majatku dtuznika albo do niego nie we-
szty (art. 532 k.c.)®. Uznanie skargi pauliariskiej powoduje zatem mozliwos¢
zaspokojenia przez wierzyciela swojej wierzytelnosci z majatku osoby trze-
ciej, z ktéra nie taczyt go zaden stosunek prawny. W przypadku, gdy przed-
miotami, o ktérych mowa w art. 532 k.c., sa pieniadze lub rzeczy zamienne,
ktérych nie da si¢ zidentyfikowa¢, wierzyciel wladny jest przeprowadzi¢
egzekucje z catego majatku osoby trzeciej’.

111

Przestanki zastosowania skargi paulianiskiej zostaty okreslone w art.
527 k.c. Wystapienie ze skarga pauliariska mozliwe jest tylko i wylacznie
wowczas, gdy wierzytelno$¢ jest zaskarzalna'®. Warunkiem wniesienia skargi

7 Zob. M. Gutowski, Bezskutecznos¢ czynnosci prawnej, Warszawa 2017,
s.5lin.

8  Odr¢bnym problemem jest odpowiedZ na pytanie o zasadnos¢ skargi
paulianiskiej, jezeli w momencie wytoczenia powédztwa osoba trzecia
nie ma juz rzeczy uzyskanej od dtuznika. Zob. na ten temat M. J. Na-
worski, Actio pauliana — nwagi na tle art. 531 § 2 i art. 532 k.c., ,Prze-
glad Prawa Handlowego” nr 5, 2009, s. 48 i n.

9 M. Pyziak-Szatnicka, Ochrona..., op. cit., s. 183-188.

10 W doktrynie i judykaturze utrwalony jest poglad, ze wierzytelnosé
musi istnie¢ zaréwno w momencie dokonania przez dtuznika czynnosci
prawnej, ktéra prowadzi do pokrzywdzenia wierzycieli, jak i w chwi-
li wytoczenia powédztwa (M. Wilejezyk, Skarga pauliariska w naj-
nowszym orzecznictwie Sqdu Najwyzszego, ,Glosa” nr 3, 2017, s. 35; P.
Machnikowski, Komentarz do art. 527, [w:] Kodeks cywilny. Komentarz,
red. E. Gniewek, P. Machnikowski, Warszawa 2017, s. 1104). Wie-
rzytelnosci chronione skarga pauliariska musza by¢ skonkretyzowane,
zaréwno pod wzgledem podmiotowym, jak i przedmiotowym (wyrok
Sadu Najwyzszego z dnia 27 listopada 2003 r., III CKN 355/01; J. Na-
czyniska, Komentarz do art. 527, [w:] Kodeks cywilny. Komentarz, t. 111,
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pauliariskiej jest ponadto dokonanie przez dtuznika czynnos¢ prawnej''. Jeze-
li dtuznik doprowadzi do uszczuplenia swojego majatku w jakikolwiek inny
spos6b niz przez dokonanie czynnosci prawnej (np. przez zniszczenie rzeczy),
taki sposéb zachowania si¢ dtuznika nie moze by¢ przedmiotem skargi pau-
liariskiej'?. Czynno$¢ prawna musi by¢ dokonana przez dtuznika z pokrzyw-
dzeniem wierzycieli i przy $wiadomosci dtuznika w przedmiocie dziatania
w tym celu. W doktrynie odréznia si¢ swiadomo$¢ pokrzywdzenia od za-
miaru pokrzywdzenia wierzycieli przez dtuznika, czyli dziatania umyslnego
nastawionego na pozbawienie mozliwosci zaspokojenia wierzytelnosci przez
wierzyciela. W takim przypadku prawo chroni nie tylko aktualnego wierzy-
ciela, ale réwniez przyszlego, tzn. takiego, ktéry nawiazuje stosunek zobowia-
zaniowy dopiero po dokonaniu niekorzystnej czynnosci prawnej przez przy-
szfego dtuznika®.

Jezeli wskutek czynnosci prawnej dokonanej przez dtuznika z po-
krzywdzeniem wierzycieli osoba trzecia uzyskata korzys¢ majatkowa bez-
platnie, wierzyciel moze zada¢ uznania czynnosci za bezskuteczna, chociazby
osoba ta nie wiedziata i nawet przy zachowaniu nalezytej starannosci nie mo-
gla si¢ dowiedzie¢, ze dtuznik dziatat ze swiadomoscia pokrzywdzenia wie-
rzycieli (art. 528 k.c.).

Przestanki zastosowania actio pauliana sa ztozone. Mozna podzieli¢
je na dwie grupy: obiektywne i subiektywne'. Wierzyciel jest uprawniony
do zfozenia skargi pauliariskiej tylko i wylacznie wéwczas, gdy spetnione sa
wszystkie przestanki wskazane przez ustawodawce®. Brak spetnienia ktdrej-
kolwiek z nich powoduje, ze skarga pauliariska nie moze przynies¢ skutku

Zobowigzania. Czesé ogdlna (art. 353-534), red. M. Habdas, M. Fras,
Warszawa 2018, s. 1132.

11 Moze ona mie¢ charakter nie tylko dwustronny, ale réwniez jednostron-
ny.

12 Doda¢ nalezy, iz nie spelnia przestanki ztozenia skargi paulianskiej za-
niechanie (M. Jasitiska, Skarga pauliariska. Ochrona wierzyciela w razie
niewyptacalnosci dtuznika. Komentarz do art. 527-534 KC i przepiséw
powigzanych (KRO, PrUpad, KPC, KK), Warszawa 2018, s. 82; A. Kar-
nicka-Kawczynska, J. Kawczynski, Skarga pauliasiska, ,Prawo Spélek”
nr 1, 1999,s. 18 i n.).

13 Z. Radwanski, A. Olejniczak, Zobowigzania..., op. cit., s. 33.
14 A. Doliwa, Zobowigzania, Warszawa 2012, s. 193.

15  Wyrok Sadu Najwyiszegoz dnia 22 marca 2017 r., III CSK 143/16
(LEX nr 2312011); T. Szancito, Zabezpieczenie roszczenia ze skargi pau-
lianiskiej, ,,Przeglad Sadowy” nr 4, 2019, s. 7.
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oczekiwanego przez wierzyciela. Z drugiej zas strony, nie mozna przyjmowac
wyktadni rozszerzajacej listy przestanek, o ktérych mowa w art. 527 k.c.'.

v

Pokrzywdzenie wierzycieli mozliwe jest do oceny w sposéb obiektyw-
ny, poniewaz stosowna miarg tej przestanki jest uszczerbek na majatku, z kté-
rego moze by¢ zaspokojona wierzytelno$¢”. Oceny, czy doszto do uszczerb-
ku na majatku dokonuje si¢ przez pryzmat art. 527 § 2 k.c. Pokrzywdzenie
wierzycieli zachodzi zatem, jezeli wskutek czynnosci prawnej dtuznik stat si¢
niewyplacalny albo stat si¢ niewyplacalny w wyzszym stopniu, niz byt przed
dokonaniem czynnosci'®. Niewyplacalnos¢ oznacza taki stan majatku dtuz-
nika, w ktérym przeprowadzenie egzekucji na podstawie przepiséw Kodeksu
postgpowania cywilnego nie moze przynies¢ zaspokojenia wierzyciela”®. Dla
zastosowania skargi pauliariskiej nie ma konieczno$ci ogloszenia upadtosci
dtuznika, wystarczy wykazanie nieskutecznosci egzekucji*. Natomiast isto-
ta poglebienia niewyplacalnosci jest uszczerbek na majatku dtuznika przez
wyprowadzenie z niego rzeczy, ktére potencjalnie moga stuzy¢ zaspokojeniu
wierzyciela®. W przypadku skargi pauliafiskiej chodzi o kazde powickszenie
niewyptacalnosci, bez wzgledu na to, czy ma ono charakter istotny, czy nie-
istotny™*.

16 Wyrok Sadu Najwyzszego z dnia 1 kwietnia 2011 r., III CSK 209/10;
. Popiotek, Komentarz do art. 527, [w:] Kodeks cywilny. Komentarz,
t. II, red. K. Pietrzykowski, Warszawa 2018, s. 230.

17 T. Szancilo, Istota..., op. cit., s. 11.

18  Wyrok Sadu Najwyzszego z dnia 17 stycznia 2017 r., IV CSK 194/16
(LEX nr 2237415). Migdzy dokonaniem czynnosci prawnej przez dtuz-
nika a faktem pokrzywdzenia wierzyciela musi zachodzi¢ zwiazek przy-
czynowy. Nalezy zatem wykaza¢, iz zaskarzona czynnos¢ spowodowata
rezultat w postaci niewyptacalnosci dtuznika lub jej zwigkszenia. Wy-
rok Sadu Najwyzszego z dnia 22 pazdziernika 2004 r., II CK 128/04,
,Biuletyn Sadu Najwyzszego” nr 2, 2005, poz. 1. Zob. takze M. Jasisi-
ska, Skarga pauliatiska. Ochrona wierzyciela..., op. cit., s. 47 i n.

19  Wyrok Sadu Najwyzszego z dnia 16 marca 2016 r., IV CSK 269/15;
zob. M. Pyziak-Szafnicka, Ochrona..., op. cit., s. 92-93.

20  Wyrok Sadu Najwyzszego z dnia 18 wrzesnia 1998 r., III CKN 612/97,
OSNC 1999, nr 3, poz. 56; G. Wolak, Komentarz do art. 527, [w:] Ko-
deks cywilny. Komentarz, red. M. Zatucki, Warszawa 2019, s. 1207.

21 Z. Radwanski, A. Olejniczak, Zobowigzania..., op. cit., s. 33.

22 M. Pyziak-Szatnicka, Ochrona wierzyciela w razie niewyplacalnosci dtuz-
nika, [w:] System prawa prywatnego, t. V1, Prawo zobowiqzan — cz¢s¢
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Nie znaczy to jednak, ze dopuszczenie mozliwo$ci uznania skutecz-
nosci akeji pauliariskiej przez kazdy przypadek zwigkszenia niewyptacalno-
$ci dtuznika pozwala na przyjecie rozszerzajacej interpretacji art. 527 ust. 1-2
k.c. Spowodowanie niewyptacalnosci dtuznika albo jej zwigkszenie stanowi
jedyne dopuszczone przez ustawodawce kryterium pokrzywdzenia wierzycie-
la. Nie jest bowiem tak, iz przez wprowadzenie trudno definiowalnego po-
jecia ,pokrzywdzenie”® ustawodawca przewiduje nieskoriczong ilo§¢ mozli-
wosci wykorzystania skargi pauliafiskiej. Dlatego tez nie mozna zgodzi¢ si¢
ze stanowiskiem Sadu Najwyzszego wyrazonym w wyroku z dnia 14 lutego
2008 r.*, w ktérym Sad uznal, ze wystarczajaca przestanka pokrzywdzenia
wierzycieli jest nie tylko brak mozliwosci zaspokojenia wierzyciela, ale réw-
niez jego utrudnienie lub odwleczenie®. Tak nakreslona wykladnia komen-
towanego przepisu stoi w sprzecznosci z wola ustawodawcy, ktéry wyraznie
wskazuje na powstanie lub poglebienie stanu niewyptacalnosci dtuznika jako
jedyna przestanke spelnienia warunku pokrzywdzenia wierzycieli*®. Brak
sformutowania w art. 527 § 2 k.c. sformutowania ,w szczeg6lnosci” (lub zbli-
zonego) $wiadczy o tym, ze ustawodawca nie dopuszcza jakiejkolwiek innej
mozliwosci oceny pokrzywdzenia wierzyciela, jak spowodowanie niewypta-
calnosci dtuznika lub zwickszenie jego niewyptacalnosci.

ogdlna, red. A. Olejniczak, Warszawa 2018, s. 1748; por. P. Machnikow-
ski, Komentarz..., op. cit., s. 1107-1108.

23 Podkredli¢ nalezy, iz pokrzywdzenie nie jest tozsame ze szkoda w rozu-
mieniu cywilnoprawnym; W. Popiotek, Komentarz..., op. cit., s. 237,
Z. Radwarniski, A. Olejniczak, Zobowigzania. .., op. cit., s. 32.

24 II CSK 503/07.

25 W podobnym kierunku zmierzaja ustalenia M. Wilejczyka, Przestan-
ki..., op. cit., s. 83, ktéry przestanke pokrzywdzenia wierzycieli sprowa-
dza do doznania przez niego uszczerbku w przystugujacym mu prawie
zaspokojenia. Doda¢ nalezy, iz w wyroku z dnia 26 listopada 2014 r.
(VI ACa 202/14) Sad Apelacyjny w Warszawie zaprezentowal stanowi-
sko, iz o stanie niewyplacalnosci dtuznika mozna méwi¢ takze wéw-
czas, gdy co prawda mozliwe jest wyegzekwowanie wierzytelnosci, lecz
z dodatkowym znacznym naktadem kosztow, czasu i ryzyka. Zdaniem
autora niniejszej glosy tak nakreslony kierunek orzecznictwa nie odpo-
wiada jezykowej wyktadni komentowanego przepisu i dlatego tez zastu-
guje na krytyke. Por. M. Gutowski, Komentarz do art. 527, [w:] Kodeks
cywilny. Komentarz, t. 11: Art. 353-626, red. M. Gutowski, Warszawa
2019, s. 1383.

26 Podobne stanowisko prezentuje M. Gutowski, Bezskutecznosc...,
op. cit., s. 73.
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W sprawie bedacej punktem odniesienia niniejszej glosy sad miat za-
tem obowiazek odpowiedzie¢ na pytanie, czy ustanowienie hipoteki umow-
nej tacznej spowodowato niewyptacalnos¢ dtuznika badz tez zwigkszenie tej
niewyptacalnosci. Sad Apelacyjny w Krakowie przyjal — zdaniem autora ni-
niejszej glosy — bledne stanowisko, iz akt ustanowienia hipoteki spetnia prze-
stanke skutecznosci skargi paulianiskiej.

Istota hipoteki, jako ograniczonego prawa rzeczowego, jest zaspoko-
jenie wierzyciela z nieruchomosci, bez wzgledu na to czyja stata si¢ wlasnoscia
i z pierwszefistwem przed wierzycielami osobistymi wiasciciela nieruchomo-
$ci”’. Ustanowienie hipoteki umownej facznej w zaden sposdéb nie prowadzi
zatem do spowodowania niewyplacalnosci dtuznika lub zwigkszenia stopnia
niewyptacalnosci, poniewaz jej jedynym celem jest zabezpieczenie wierzycie-
la (jednego z wierzycieli)*®. Ustanowienie hipoteki umownej facznej nie moze
by¢ zatem uznane - zdaniem autora niniejszej glosy - za pokrzywdzenie wie-
rzyciela, poniewaz nie doszto do spetnienia podstawowego warunku wniesie-
nia skargi pauliariskiej, o jakim mowa w art. 527 § 1 k.c. wzw. z art. 527 § 2
k.c. Trudno zatem zrozumieé, co Sad Apelacyjny w Krakowie miat na mysli,
wskazujac w glosowanym wyroku, iz wskutek ustanowienia hipoteki umow-
nej facznej nastapilto poglebienie stanu niewyptacalnosci dtuznika. Fake taki
nie zaistnial, poniewaz nie doszto do uszczuplenia majatku, a tylko do uzy-
skania pierwszeristwa zaspokojenia swojej wierzytelnosci przez jednego z wie-
rzycieli.

Tego stanu rzeczy w zaden sposdb nie mozna uznad za spetnienie
przestanki pokrzywdzenia wierzycieli w znaczeniu okreslonym w art. 527
§ 2 k.c., poniewaz ustanowienie hipoteki nie wywarto wplywu na zakres zo-
bowiazani dtuznika w stosunku do pozostatych wierzycieli. Jak uznal Sad
Najwyzszy w wyroku z dnia 3 lutego 1998 r.*, obciazenie hipoteka nieru-
chomodci nie jest réwnoznaczne z pokrzywdzeniem wierzycieli w rozumie-
niu art. 527 § 1-2 k.c. Jedynym efektem ustanowienia hipoteki jest zmiana

27 Art. 65 ust. 1 ustawy z dnia 6 lipca 1982 r. o ksiggach wieczystych
i hipotece (tekst jedn. Dz.U. z 2018 r., poz. 1916 z péin. zm.), dalej
jako: u.kw.h. Zob. m.in. A. Bieranowski, Hipoteka, [w:] Nieruchomosci
w prawie cywilnym, administracyjnym i podatkowym, t. 11, Umowy 0b-
cigzajqce i o korzystanie z nieruchomosci, orzeczenia spadkowe, wywlasz-
czenie nieruchomosci, red. S. Babiarz, A. Bieranowski, M. Jadniewicz,

T. Kolanowski, R. Pek, E. Stefafiska, Warszawa 2017, s. 35 i n.

28 Hipoteka umowna taczna obcigza kilka nieruchomosci w ten sposéb, ze
wierzyciel moze zada¢ zaspokojenia si¢ z dowolnej nieruchomosci spo-
§réd obciazonych, wedle wlasnego wyboru (art. 76 u.k.w.h.).

29 T CKN 403/97.
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pierwszefistwa wierzycieli do zaspokojenia roszczen, ktéra sama w sobie nie
stanowi poglebienia stanu niewyptacalnosci. Dlatego tez uznaé nalezy, iz
ustanowienie hipoteki nie jest wystarczajaca przestanka skargi paulianskiej,
a wreez dopuszczalna jest na mocy przepiséw prawa upadltosciowego™.

W orzecznictwie Sadu Najwyzszego utrwalony jest poglad, ze prze-
stanka pokrzywdzenia wierzyciela nie zachodzi, gdy do zaspokojenia wierzy-
ciela wystepujacego ze skarga pauliariska nie doszloby nawet wtedy, gdyby
nieruchomos¢ pozostata w majatku dtuznika, a to z uwagi na zakres jej ob-
ciazenia hipoteka®. Dlatego tez nie zastuguje na uwzglednienie, réwniez ze
wzgledéw przytoczonych wyzej, stanowisko Sadu Apelacyjnego w Katowi-
cach, przyjete w wyroku z dnia 7 maja 2014 r.”%, zgodnie z ktérym do po-
krzywdzenia wierzyciela dochodzi w razie zabezpieczenia chronionej wierzy-
telnodci hipoteka ze wzgledu na utrudnienie i odwleczenie zaspokojenia wie-
rzyciela®. Jak wskazano wyzej, sama sytuacja utrudnienia dochodzenia wie-
rzytelnoéci nie jest réwnoznaczna ze spetnieniem przestanek zastosowania
skargi paulianiskiej.

Doda¢ nalezy, iz Sad Apelacyjny w Krakowie nie uwzglednit faktu,
iz ustanowienie hipoteki umownej facznej wiazato si¢ nie tylko z zabezpiecze-
niem istniejacych zobowiazan, ale z restrukturyzacja zadtuzenia wobec wie-
rzyciela, na rzecz ktérego zostata ustanowiona. Istota restrukturyzacji zadtu-
zenia jest zmiana warunkdéw jego splaty, a nie jakiekolwiek zwickszenie stop-
nia zadluzenia, prowadzacego do powstania lub zwigkszenia stanu niewypta-
calnosci, ktére to przestanki stanowia o skutecznosci skargi paulianiskiej. Ce-
lem postgpowania restrukturyzacyjnego jest uniknigcie ogloszenia upadtosci
dtuznika przez umozliwienie mu restrukturyzacji w drodze zawarcia uktadu
z wierzycielami, a w przypadku postgpowania sanacyjnego — réwniez przez
przeprowadzenie dzialar sanacyjnych, przy zabezpieczeniu stusznych praw
wierzycieli*.

30 Na ten argument powotat si¢ Sad Okregowy w Krakowie, ktérego wy-
rok zostal zmieniony glosowanym orzeczeniem; zob. takze F. Zedler,
Z problematyki dochodzenia roszczeri pauliatiskich w postgpowaniu upad-
tosciowym, ,Polski Proces Cywilny” nr 1, 2019, s. 9 i n.

31  Wyrok Sadu Najwyzszego z dnia 20 lipca 2017 r., I CSK 598/16; por.
wyrok Sadu Najwyzszego z dnia 13 pazdziernika 2006 r., III CSK
58/06, wyrok Sadu Najwyzszego z dnia 28 czerwca 2007 r., IV CSK
115/07 oraz wyrok Sadu Najwyzszego z dnia 31 stycznia 2007 r, II CSK
384/06.

32 1ACa99/14.
33 J. Naczyniska, Komentarz..., op. cit., s. 1133.

34 Art. 3 ust. 1 ustawy z dnia 15 maja 2015 r. Prawo restrukturyzacyjne
(tekst jedn. Dz.U. z 2019 1., poz. 243 z péin. zm.). Zob. M. Kubiczek,
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W przypadku bedacym przedmiotem glosowanego orzeczenia usta-
nowienie hipoteki stanowilo element restrukturyzacji istniejacego zadtuze-
nia. Z tego tez tytutu nie mozna postawi¢ zarzutu, iz ustanowienie hipoteki
mogloby prowadzi¢ do obejscia prawa. Hipoteka nie prowadzita w jakikol-
wiek sposéb do zwigkszenia niewyplacalnosci dtuznika, stwierdzenie ktére-
go to stanu rzeczy wymagane jest przez ustawodawce w art. 527 § 2 k.c. Akt
ustanowienia hipoteki nie odpowiadat zatem przestankom skutecznosci skar-
gi pauliariskiej.

VI

Na kanwie niniejszych ustalen warto tez zwrdci¢ uwagg na fake, iz
ustawodawca w art. 527 § 1 k.c., traktujac o pokrzywdzeniu, uzywa liczby
mnogiej (,[...] jezeli dtuznik dzialal ze $wiadomoscia pokrzywdzenia wie-
rzycieli [...]7). Zdaniem autora niniejszej glosy swiadomos$¢ dluznika musi
obejmowa¢ pokrzywdzenie jezeli nie wszystkich, to przynajmniej wigcej niz
jednego z wierzycieli. Wniosek taki wynika z wyktadni jezykowej przepisu.
W poprzedniej czgéci art. 527 § 1 k.c. ustawodawca wyraznie wskazuje na
mozliwo$¢ wniesienia skargi paulianiskiej przez jednego wierzyciela (,,...kaz-
dy z wierzycieli moze zada¢ uznania tej czynnosci za bezskuteczng w sto-
sunku do niego”). Gdyby zatem intencja ustawodawcy byto umozliwienie
whiesienia skargi pauliariskiej w sytuacji, w ktérej pokrzywdzony zostat tyl-
ko jeden z wielu wierzycieli, to fakt 6w znalaztby odbicie w tresci przepisu.
Co wigcej, liczba mnoga zostata zastosowana w art. 527 § 2 k.c. (,Czynnos¢
prawna dtuznika jest dokonana z pokrzywdzeniem wierzycieli...”), gdzie —
z punktu widzenia poprawnosci legislacyjnej — wlasciwsze byloby uzycie licz-
by pojedynczej. Wniosek wyptywajacy z wykladni jezykowej art. 527 § 2 k.c.
dodatkowo przemawia zatem na rzecz interpretacji art. 527 § 1 k.c. w takim
kierunku, jak to przedstawiono wyzej.

Odpowiedz na pytanie, czy w sytuacji wielosci wierzycieli pokrzyw-
dzenie moze ogranicza¢ si¢ tylko do jednego z nich, nie zostata do tej pory
jednoznacznie rozstrzygnigta w orzecznictwie i pogladach doktryny. Z bra-
ku przekonywujacych argumentéw nalezy zatem da¢ pierwszenistwo wnio-
skom ptynacym z wykladni jezykowej komentowanego przepisu. Jak bowiem
wiadomo, wyktadnia jezykowa odgrywa podstawowe znaczenie w procesie
interpretacji przepiséw prawnych®. Kazde odejécie od rezultatéw wyktadni

B. Sokdl, Przestanki prowadzenia postepowania restrukturyzacyjnego
w swietle jego celu, ,Doradca Restrukturyzacyjny” nr 2, 2015, s. 22 i n.

35 L. Morawski, Zasady wyktadni prawa, Torun 2006, s. 87.
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jezykowej i odwotanie si¢ do wyktadni celowosciowej (funkcjonalnej) wyma-
ga starannego uzasadnienia, ktérego w danym przypadku nie da si¢ ustali¢®*.

Zdaniem autora niniejszej glosy, nawet jezeli przyjaé, iz przez usta-
nowienie hipoteki umownej tacznej dtuznik dokonatby pokrzywdzenia jed-
nego z wierzycieli (lub nawet wigcej niz jednego), a zabezpieczyt tym samym
interes wierzyciela, na rzecz ktérego zostata ustanowiona hipoteka, skarga
paulianska i tak bytaby nieskuteczna, poniewaz nie doszto do pokrzywdze-
nia wigcej niz jednego z wierzycieli, jak tego wymaga art. 527 § 1 k.c. Jak
jednak wykazano wyzej, ustanowienie hipoteki umownej facznej nie moze
by¢ poczytane za pokrzywdzenie wierzycieli w rozumieniu art. 527 § 2 k.c.,
w zwiazku z czym przytoczony argument uznaé nalezy za drugorzedny.

VII

W glosowanym orzeczeniu Sad Apelacyjny w Krakowie mylnie zin-
terpretowat réwniez druga niezbedna przestanke skargi pauliariskiej, jaka jest
uzyskanie korzy$ci majatkowej przez osobg trzecia. Warunek ten zostaje spel-
niony w przypadku nabycia przez osobg trzecig prawa majatkowego lub zwol-
nienie z zobowiazania, ale tylko i wylacznie wéwczas, gdy czynno$¢ prawna
dokonana przez dtuznika powoduje zmiang w majatku dtuznika prowadza-
ca do pokrzywdzenia wierzycieli”’. Uzyskanie korzysci majatkowej obejmu-
je wszelkie przedmioty majatkowe, tj. rzeczy i prawa majatkowe zbywalne,
a dzi¢ki dokonanej czynnosci prawnej nast¢puje powigkszenie majatku oso-
by trzeciej*®.

36 Stanowisko odbiegajace od wyktadni jezykowej komentowanego arty-
kutu prezentuje J. Naczyniska (Komentarz. .., op. cit., s. 1141). Niemniej
przywotana Autorka nie przedstawia moim zdaniem przekonywujacych
argumentéw odrzucenia rezultatéw zastosowania wyktadni jezykowej,
ograniczajac si¢ do stwierdzenia, iz ,normy tego przepisu, ani nastgp-
nych nie uzalezniaja uwzglednienia skargi pauliariskiej od ustalenia,
ze zaskarzona czynno$¢ krzywdzi — poza skarzacym — réwniez innych
wierzycieli (a przynajmniej jeszcze jednego wierzyciela)”. Nie istnieje
konieczno$¢ podkreslania przez ustawodawce swojej woli w kolejnych
przepisach, skoro wynika ona wyraznie z jezykowego brzmienia pierw-
szego z nich.

37  Wyrok Sadu Najwyzszego z dnia 29 kwietnia 2015 r., IV CSK 459/14;
wyrok Sadu Najwyzszego z dnia 7 grudnia 1999 r., I CKN 287/98
(LEX nr 147235); Z. Radwarski, A. Olejniczak, Zobowigzania...,
op. cit., s. 34; W. Popiotek, Komentarz..., op. cit., s. 239.

38  B. Burian, Cgynnosci prawne bedgce praedmiotem skargi pauliatiskiej, [w:]
Wipdtczesne problemy prawa prywatnego. Ksigga pamigtkowa ku czci Pro-
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Istota ustanowienia hipoteki jest — jak wskazano wyzej — zabezpiecze-
nie praw wierzyciela. Uzna¢ nalezy, iz zabezpieczenie roszczen nie jest réw-
noznaczne z uzyskaniem korzysci majatkowej. Nie wystepuje bowiem ani
uszczuplenie majatku dtuznika, ani uzyskanie korzysci przez osobe¢ trzecia.
W zwiazku z tym trudno uznaé czynnos$¢ prawna dokonang przez dtuznika
za taka, ktéra powoduje uzyskanie korzysci majatkowej przez osobg trzecia,
skoro nie powoduje ona zmiany w majatku dtuznika, a jedynie zabezpiecza
interes jednego z wierzycieli.

VIII

Autor niniejszej glosy pragnie réwniez odnies¢ si¢ do sposobu inter-
pretacji przez Sad Apelacyjny w Krakowie domnieman ustanowionych w art.
527 § 3 i 4 k.c,, z takim jednak zastrzezeniem, iz rzecza drugorzedna jest
odpowiedz na pytanie, czy dtuznik dziatat ze $wiadomoscia pokrzywdzenia
wierzycieli, a osoba trzecia o tym wiedziala lub przy zachowaniu nalezytej
staranno$ci mogta si¢ dowiedzie¢”, skoro — jak wykazano wyzej — w spra-
wie bedacej przedmiotem glosowanego orzeczenia nie doszto do spetnienia
dwoch podstawowych warunkéw skargi pauliafskiejo charakterze obiektyw-
nym (tj. pokrzywdzenia wierzycieli oraz uzyskania korzysci majatkowej przez
osobe trzecia).

W normalnych okolicznosciach obowiazek udowodnienia, iz dtuznik
dziatat ze $wiadomoscig pokrzywdzenia wierzycieli, spoczywa na wierzycie-
lu wnoszacym skarge pauliriska, zgodnie z zasada wynikajac z art. 6 k.c.*.
W $wietle tego przepisu cigzar dowodu (onus probandi) spoczywa na osobie,
ktéra z faktu tego wywodzi skutki prawne. W przypadku przestanek subiek-
tywnych skargi pauliariskiej proces przeprowadzenia dowodu na okolicznos¢
przeprowadzenia czynnosci prawnej w okreslonym stanie psychicznym moze
okaza¢ si¢ utrudniony®. Dlatego tez Kodeks cywilny zawiera przepisy pozwa-
lajace na przerzucenie ci¢zaru dowodu na dtuznika przez ustanowienie odpo-
wiednich domnieman prawnych (art. 527 § 314 k.c.).

Domniemania okreslone we wskazanych przepisach ufatwiaja udo-
wodnienie, ze osoba trzecia, ktéra uzyskata korzys¢ majatkowa, wiedziata,

fesora Edwarda Gniewka, red. ]. Gotaczynski, P. Machnikowski, War-
szawa 2010, s. 59.

39 Jak wynika z art. 527 § 1 k.c. $wiadomos¢ osoby trzeciej ocenia sig
z punktu widzenia dwéch kryteriéw: 1) posiadania przez nig wiedzy, iz
dhtuznik dziata ze §wiadomoscia pokrzywdzenia wierzycieli; 2) mozliwo-
$ci dowiedzenia si¢, iz dtuznik dziala ze swiadomoscia pokrzywdzenia
wierzycieli przy zachowaniu nalezytej starannosci.

40  A. Doliwa, Zobowigzania..., op. cit., s. 193.

41 Z.Radwanski, A. Olejniczak, Zobowigzania..., op. cit., s. 34.
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ze dtuznik dziala ze $wiadomoscia pokrzywdzenia wierzyciela lub mogla si¢
o tym dowiedzie¢ przy zachowaniu nalezytej starannosci. Domniemania
ustanowienie w art. 527 § 3 i 4 k.c. powoduja bowiem zdjecie z wierzyciela
cigzaru dowodu i przerzucenie go na dtuznika (osobg trzecia). W obu przy-
padkach sa to domniemania wzruszalne (iuris tantum), ktére moga zostaé
obalone przez przeprowadzenie dowodu przeciwnego.

Art. 527 § 3 k.c. ustanawia domniemanie $wiadomosci osoby bli-
skiej, bedacej osoba trzecia, ktdra uzyskata korzys¢ majatkowa, w przedmio-
cie dziatania dtuznika ze $wiadomoscia pokrzywdzenia wierzycieli*?. Nato-
miast art. 527 § 4 k.c. ustanawia domniemanie $wiadomosci przedsigbiorcy
pozostajacego z dtuznikiem w statych stosunkach gospodarczych, bedacego
osobg trzecia, ktéra uzyskata korzy$¢ majatkowa, w przedmiocie dziatania
dluznika ze $wiadomoscia pokrzywdzenia wierzycieli.

Zdaniem autora niniejszej glosy art. 527 § 4 k.c. stanowi lex specia-
lis wobec art. 527 § 3 k.c. Znajduje zatem zastosowanie reguta kolizyjna lex
specialis derogat legi generali. Jezeli zatem — jak miato to miejsce w przypad-
ku stanowigcym przedmiot glosowanego orzeczenia — dtuznik i osoba trzecia
maja status przedsigbiorcy, jakiekolwiek odnoszenie si¢ do art. 527 § 3 k.c.
jest nie tylko zbedne, ale i niezgodne z przytoczona reguta.

Osoba trzecia, ktéra uzyskata korzys¢ majatkowa, jest w rozumieniu
art. 527 § 4 k.c. przedsi¢biorca pozostajacy z dtuznikiem w statych stosun-
kach gospodarczych®. Kodeks cywilny ustanawia definicj¢ legalng przedsie-
biorcy (art. 43' k.c.). Jest nim osoba fizyczna, osoba prawna i jednostka orga-
nizacyjna nieposiadajaca osobowosci prawnej, ktérej ustawa przyznaje zdol-
no$¢ prawna, prowadzaca we wlasnym imieniu dziatalno$¢ gospodarcza lub
zawodowa**. Natomiast nie jest mozliwe doktadne sprecyzowanie przestanki

42 Pojecie ,osoba bedaca w bliskim stosunku z dtuznikiem” jest bardzo
szerokie. Nie chodzi w tym przypadku tylko o wigzy rodzinne taczace
dluznika i osobg trzecia, ale o wszelkie faktyczne stosunki istniejace
migdzy tymi podmiotami. Tytutem przyktadu, w wyroku z dnia 9 mar-
ca 2007 r., V CSK 473/06 (OSNC 2008, nr 2, poz. 27) Sad Najwyz-
szy orzekl, iz stosunek bliskosci moze wynika¢ takze ze sporadycznych
kontaktéw gospodarczych, ktérym towarzysza innego rodzaju relacje
o charakterze majatkowym lub niemajatkowym.

43 W ten sposdb pojecie bliskosci stosunkéw z art. 527 § 3 k.c. zostato
rozszerzone na pozostawanie w statych stosunkach gospodarczych (art.
527 § 4 k.c.), co uzasadnia przytoczony wyzej wniosek, iz mamy w tym
przypadku do czynienia z przepisem ogélnym i szczegdlnym.

44 W $wietle art. 3 ustawy z dnia 6 marca 2018 r. Prawo przedsi¢biorcéw
(Dz.U. z 2018 1., poz. 646 z pézn. zm.), dziatalno$cia gospodarcza jest
zorganizowana dziatalno$¢ zarobkowa, wykonywana we wlasnym imie-
niu i w sposéb ciagly.
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pozostawania w statych stosunkach gospodarczych i dlatego nalezy dokony-
wac takiej oceny a casu ad casum. W przypadku glosowanego orzeczenia kwe-
stia ta jednak nie budzi wigkszych watpliwosci.

Nie mozna natomiast zgodzi¢ si¢ z zarzucaniem zlej wiary
wierzycielowi, na rzecz ktérego zostata ustanowiona hipoteka umowna taczna
(tj. osobie trzeciej w rozumieniu art. 527 § 1 k.c.). Trudno bowiem uzna¢, iz
prowadzenie przez przedsi¢biorce dziatalnosci gospodarczej w sposéb, ktéry
uwzglednia w pierwszej kolejnosci swéj wlasny interes ekonomiczny (a tak
nalezy oceni¢ ustanowienie hipoteki zabezpieczajacej istniejace zobowigzania
i polaczone z restrukturyzacja zadtuzenia) stanowi wypetnienie przestanek
zlej wiary z art. 527 § 4 k.c.

Za niestosowne zatem uznac nalezy poparcie argumentéw Sadu Ape-
lacyjnego w Krakowie stanowiskiem Sadu Najwyzszego wyrazonym w wyro-
ku z dnia 8 sierpnia 2008 r.*. Sad Najwyzszy stwierdzil, ze przepis art. 527
k.c. ma réwniez zastosowanie do czynnosci prawnej dokonanej przez dtuzni-
ka z jednym tylko z wierzycieli, jezeli jest to czynno$¢ naruszajaca wynikaja-
ca z ustawy lub umowy kolejnos¢ zaspokajania wierzycieli. Podobnie chybio-
ny jest argument wynikajacy z oparcia si¢ na stanowisku Sadu Najwyzszego
w wyroku z dnia 23 listopada 2005 r.%°, ktéry Sad Apelacyjny w Krakowie
sprowadzit do konkluzji, iz pokrzywdzenie wierzycieli zachodzi w sytuacj,
w ktérej dtuznik dokonal wyboru wierzyciela w sposéb arbitralny, prowa-
dzacy do uprzywilejowania go kosztem pozostatych w okolicznosciach, ktére
wskazuja na rychla mozliwos¢ ogloszenia upadtosci dtuznika i wyprowadze-
nia z jego majatku istotnych skfadnikéw, co moze prowadzi¢ do niemoznosci
zaspokojenia si¢ wierzycieli z przyszlej masy upadiosci.

IX

Reasumujac, stwierdzi¢ nalezy, ze stanowisko Sadu Apelacyjnego
w Krakowie zawarte w glosowanym wyroku nie zastuguje na aprobate, z tego
powodu, iz nie zostaly wypelnione przestanki skargi pauliariskiej, o ktérych
mowa w art. 527 § 1 k.c., a mianowicie nie zaszed! przypadek pokrzywdzenia
wierzycieli w znaczeniu okre§lonym przez ustawodawce w art. 527 § 2 k.c.,
poniewaz ustanowienie hipoteki umownej facznej na rzecz jednego z wierzy-
cieli nie doprowadzito do uszczerbku na majatku dtuznika, powodujacego
jego niewyptacalno$¢ lub zwigkszenie niewyplacalnosci, ani nie spowodowa-
to uzyskania korzysci majatkowej przez owego wierzyciela. Z racji na powyz-
sze nie zaszed! réwniez przypadek dziatania osoby trzeciej w zlej wierze wy-
magany przestankami actio pauliana okreslonymi przez ustawodawce.

45 'V CSK 79/08.
46 II CK 225/05.
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