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Grzegorz Koziet

Civil Law and Commercial Law

in Activities of the Administration.
Tradition and Modernity

in Legal Institutions. Part 2.

Introduction

Grzegorz Koziet

Professor at Maria Curie-Sklodowska
University in Lublin

ORCID - 0000-0002-7226-908X

https://doi.org/10.36128/priw.vi31.81

n 14 June 2018, the Lublin
Scientific Society in Lublin
held the Nationwide Po-

lish Scientific Conference ,,Civil Law
and Commercial Law in Activities of
the Administration. Tradition and
Modernity in Legal Institutions”. It
was the third edition of the nation-
wide scientific conference on the
use of legal instruments in the area
of civil law and commercial law in
the activities of the administration,
which was organised at the initiative
of dr hab. Grzegorz Koziel, profes-
sor at UMCS. The organizers of the
conference were the Lublin Scientific
Society, Faculty of Humanities, the
Scientific Association Pro Scientia
Iuridica, and the Association for the
Promotion of Legal Sciences. The
conference was under the honorary
patronage of: the Patent Office of the
Republic of Poland, Voivode of Lub-
lin, dr. hab. Przemystaw Czarnek,
Marshal of the Lublin Voivodeship
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Civil Law and Commercial Law ...

Stawomir Sosnowski, Mayor of the City of Lublin Dr. Krzysztof Zuk, the In-
stitute of Intellectual Property based in Katowice, the Polish Scientific Press
Law Society, the Association of Notaries of the Republic of Poland, as well
as the Lublin Bar Association of Attorneys-at-Law in Lublin. The media pa-
tronage for the conference was provided by C.H. Beck, ,Zeszyty Naukowe
Katolickiego Uniwersytetu Lubelskiego”, ,, Europejski Przeglad Sadowy” and
»Prawo i Polityka”. The conference’s partner was the University College of
Enterprise and Administration in Lublin.

The aim of the Conference was to provide an opportunity for di-
scussion, primarily in the area of the use of instruments in the field of civil
law and commercial law, including copyright law, in the activities of the ad-
ministration in the broad sense. These issues are the matters from the “bor-
derline” between private law and public law, which are not often the subje-
ct of in-depth research and scholarly discussion. However, they are of high
theoretical and practical importance. During the third edition of the nation-
wide scientific conference ,,Civil Law and Commercial Law in Activities of
the Administration. Tradition and Modernity in Legal Institutions”, on 14
June 2018, in parallel discussion panels, more than 40 papers were delivered,
which reflected the greatest attention paid to the subject in the history of the-
se conferences.

The discourse that took place during the first, second and third edi-
tions of this Conference — in Lublin on 12 May 2016, 3 April 2017 and 14
June 2018 — resulted in the monographies: Prawo cywilne i handlowe w dzia-
laniach administracji. Rozwigqzania istniejqce, projektowane i nwagi de lege
terenda [Civil and Commercial Law in Activities of the Administration, Exist-
ing and Drafted Solutions and the Proposals for de lege ferenda), Prawo cywilne
i handlowe w dziataniach administracji. Stanowienie, wyktadnia i stosowanie
(Civil and Commercial Law in Activities of the Administration. Law-making,
Interpretation and Application), issued in 2017 and 2018 respectively by the
publishing house of the University College of Entrepreneurship and Admini-
stration in Lublin, as well as Prawo cywilne i handlowe w dziataniach admi-
nistracji. Tradycja i nowoczesnos¢ w instytucjach prawnych. Cz. 1. [Civil Law
and Commercial Law in Activities of the Administration. Tradition and Moder-
nity in Legal Institutions. Part 1] published in ,Zeszyty Naukowe KUL” No.
4, 2018.

The discussion during the conference leads to the general conclusion
that in the activities of the administration, including legal institutions used
to pursue these activities one can notice both elements of tradition and inno-
vation being the components of legal institutions of a modern state, and both
these elements should be mutually balanced. Traditional elements of legal in-
stitutions from the beginning of the existence of the state and law constitute
the foundations for the legal order. On the other hand, innovations, inclu-
ding in particular innovations in the legal area, allow us to take into account

10 Prawo i Wiez nr 1 (31) wiosna 2020



Grzegorz Koziet, Civil Law and Commercial Law in Activities of the Administration...

in this order the needs resulting from the progress of civilization. The idea of
keeping a balance between tradition and innovation in legal institutions is of
fundamental importance for the development of a modern state.

In the issue no.4 of 2019 of the journal ,Prawo i Wi¢z”, in its separa-
te part Prawo cywilne i handlowe w dziataniach administracji. Tradycja i no-
woczgesnos¢ w instytucjach prawnych. Cz. 2. [Civil Law and Commercial Law
in Activities of the Administration. Tradition and Modernity in Legal Institu-
tions. Part 2] the second part of scientific articles is published as a continu-
ation of the papers delivered at the national scientific conference ,,Civil Law
and Commercial Law in Activities of the Administration. Tradition and Mo-
dernity in Legal Institutions”, or those submitted after this conference, which
concern primarily the issues of civil law and commercial law in activities of
the administration, including: the method of regulation and the legal nature
of public procurement law, providing real estate with land access to the pub-
lic road through the establishment of easement, the importance of the insti-
tution of whistleblower in the area of public administration activities, the le-
gal status and scope of power of attorney of succession manager, sale of shares
and stocks in municipal companies, as well as the way of perceiving organiza-
tional and legal forms of performing tasks of local development as activities of
the administration. I hope that they will be useful both for theoreticians and
practitioners in the areas of law-making, interpreting and applying civil law
and commercial law in activities of the administration, and may also consti-
tute a specific ,,point of reference” for further considerations and discussions
on law-making, interpreting and applying the law in this area.

On behalf of the authors, with full confidence and pleasure, please be
invited to get familiar with these works.

Grzegorz Koziet
Thematic Editor

nr 1 (31) wiosna 2020 Prawo i Wiez 11



Agnieszka Malarewicz-Jakubéw, Renata Tanajewska

Public procurement Law — Civil Law under
»Coercion” of Administrative Law

or Administrative Law on the basis of

Civil law? Comments on the Method of Its
Regulation and the Nature of Legal Norms*

What appears repeatedly in business practice is the issue of assessing the legal
character of contracts concluded under public procurement procedures. There is an unani-
mous opinion among the representatives of the doctrine that these agreements are purely
civilian. The problem related to the current nature of legal contracts concluded under pub-
lic procurement procedures concerns the actual freedom in shaping their content, the pos-
sibility of contractual modification of contract provisions, the effects of the conclusion of the
contract and terms of the contract itself. Authors ask the question whether public procure-
ment law is a civil law under “coercion” of administrative law, or administrative law on the
basis of civil law. The dogmatic research method, the analytical research method and case
law analysis were used to elaborate this issue.

ey Introduction

Public procurement law is
Professor of law the basic legal regulation concer-
University of Bialystok ning the disposal of public funds.
The Act defines precisely, who, un-
der what circumstances, and subje-
ct to what terms, is obliged to apply
it. According to the glossary contai-
ned in art. 2 of the public procure-
ment law [ppl] the contracting party
may be a natural person, legal person

ORCID - 0000-0001-5964-4546

PhD in Juridical Science
University of Biatystok

ORCID - 0000-0001-8914-183 or organizational unit without legal
personality obliged to apply the Act.
Key words: The subjective and objective scope of

ublic procurement, contract, contractual . . . .
publicp application of the Act is specified in

freedom, contractor . . .
articles 3 - 4d ppl. This necessitates

*  The present publication is an artic-

le from the series entitled Charakter
prawny i znaczenie uméw handlowych

hetps://doi.org/10.36128/priw.vi31.125

w obrocie gospodarczym [Legal natu-
re and significance of commercial con-
tracts in business transactions].
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Agnieszka Malarewicz-Jakubow, Renata Tanajewska, Public procurement Law - ...

us to perform an analysis for each respective case, whether the ppl applies
thereto, due to the subject of the contract, or the application of the Act is not
required. It should be emphasized at the outset that even if the Act does not
provide for the obligation to apply the principles contained therein, the par-
ties are still entitled to use the procedures indicated by the ppl.

Public procurement law is widely regarded as a law of the branch of
civil law, as indicated, among others, by the principles for concluding and
the freedom to shape the content of contracts. This freedom is understood as
a consistent statement of will regarding the conclusion of the contract and its
content.

On the other hand, there are numerous instances in business practi-
ce, where the issue of assessment of actual legal character of contracts under
public procurement law arises. There is a unified opinion among the represen-
tatives of the doctrine that these agreements are purely civilian. There is no
need to argue with this view, because such a polemic could not be supported
by any substantive arguments. The contract for the performance of a public
contract is a civil law relationship concluded in order to meet the obligation
of the contractor to the entitled entity. The parties shape this relationship by
submitting coherent declarations of their will.

The problem related to the current nature of legal contracts conclu-
ded under public procurement procedures concerns the actual freedom in
shaping their content, the possibility of contractual modification of the pro-
visions of the contract, the effects of the conclusion of the contract and the
terms of the contract itself.

The hypothesis of present article is the question whether public pro-
curement law is a civil law under ,coercion” of administrative law, or admi-
nistrative law on the basis of civil law. When looking for the right relation-
ship, we should ask some auxiliary questions. Which law is the more general
law concerning public procurement law? What courts settle disputes between
principals and contractors? What are the characteristics of contracts conclu-
ded under public procurement law procedures? What is the scope of applica-
tion of the principle of freedom of contract? What are the circumstances for
implementation of the subject of a public contract?

The dogmatic research method, the analytical research method and
case law analysis were used to elaborate the issue. The dogmatic method was
applied to analyze the regulations of the Polish civil code, and the public pro-
curement law in the scope of the discussed issues. The analytical method con-
sisted in reviewing scientific elaborations and analyzing the views of represen-
tatives of the doctrine regarding the issue in question. The review of case law
was based on selected settlements of civil court disputes.

nr 1 (31) wiosna 2020 Prawo i Wiez 13



Civil Law and Commercial Law ...

Features of contracts concluded under public procurement law proce-
dures

The features of a contract concluded under public procurement law
procedures are basically the same as the features of professional contracts.
These features can be directly indicated by analyzing the provisions of the Po-
lish civil code. This possibility arises in connection with art. 14 ppl, where the
legislator directly indicates when the application of the civil code is required.
Pursuant to the content of the said provision, the provisions of the Act of 23
April 1964 — civil code (Journal of Laws of 2017, items 459, 933 and 1132)
shall apply to the activities undertaken by the contracting authority and con-
tractors in the procurement procedure, unless the Act provides otherwise.

It should be noted that such contracts are concluded in the offer
mode. Tender participants submit an offer to tender for the subject of the
contract, indicating the price and guaranteeing quality.! References of enti-
ties submitting the offer are important in this respect and it can be indicated
as a distinguishing feature of public procurement law. Depending on the va-
lue of the subject of the contract or its specificity, the ordering parties have
the right to select the contractor holding specific experience”. Such an offer is
regulated by the provisions of the Polish civil code.

During the bid preparation process, the parties have the right to sub-
mit questions clarifying the subject of the public procurement, as well as furt-
her specifying its subject. If new circumstances arise during the submission
of tenders, depending on the adopted rules and the selected tendering mode,
the offer may be altered. In this respect, the basic regulation is also the art. 66
and subsequent articles of the civil code.

When it comes to the offer, it should also be noted that the parties,
when selecting the best offer, often negotiate’. Negotiations are a purely civi-
list method of concluding contracts, as they are intended to create an optimal
legal bond. This method is closest to the principle of freedom of contract, it
can even be said that it forms its manifestation. The purpose of negotiation
is to reach a consensus between the expectations of the contracting authori-
ty and the contractor’s capabilities. During negotiations, the parties also have
the opportunity to get to know each other and gain trust. In professional

1 cf. Iwona Kowalczyk, ,Pozacenowe kryteria oceny ofert” Finanse Komu-

nalne No. 1/2, 2016: 113-125.

2 cf. Agata Jurkowska-Gomutka, , Konkurencja a przetargi — koniecznos¢
wielowymiarowego podejscia” Przeglad Ustawodawstwa Gospodarczego,
No. 1, 2017: 2-10.

3 cf. Magdalena Grabarczyk, ,Negocjacyjne sposoby kontraktowania
w zamé6wieniach publicznych w nowym ujeciu” Prawo Zaméwiers Pub-

licznych, No. 2, 2016: 57-65.
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Agnieszka Malarewicz-Jakubow, Renata Tanajewska, Public procurement Law - ...

business practice, trust, although not a paradigm for a legal relationship, is
conductive to creating lasting and solid economic relations.

Agents may appear after both the contractor and the client. And here
again — all matters and legal issues regarding their power of attorney were re-
gulated in the civil code. The basic scope of regulation starts from art. 98 of
the Polish civil code.

If one mentions acting through proxies, it is impossible not to notice
that the validity of legal acts, invalidity of legal acts or defectiveness of legal
acts is also examined through the prism of the provisions of the civil code.
Similarly, the form of legal transactions, which is governed by the provisions
of the civil code starting from art. 73 inclusive, is also assessed through the
prism of civil law. Public procurement law does not have separate legal re-
gulations or tools to assess the issues discussed herein, according to its own
standards.

Another argument for the fact that public procurement law forms
part of the civil law is the principle of service, which is regulated in art. 61 of
the Polish civil code. Pursuant to the content of the aforesaid provision, a dec-
laration of intent to be submitted to another person is considered effective as
soon as it occurred in such a way that the said person could become familiar
with its content. The cancellation of such a declaration will be effective, if it
reaches the addressee at the same time as the declaration or earlier. A declara-
tion of intent expressed in electronic form is submitted to another person as
soon as it has been input into the electronic means of communication in such
a way that the other person could become familiar with its content.

Due diligence is yet another similar situation®. The subject of the
public procurement should be carried out by a professional with due diligen-
ce. Due diligence is understood here as a higher standard of diligence. Despi-
te the fact that the contract for the implementation of a public procurement
specifies what is meant by due diligence, in case of doubt, the provisions of
the civil code are utilized as the interpreting directive. In the event of failu-
re to exercise due diligence, or other breach of contract, the contractor or the
contracting party may be exposed to the need to pay contractual penalties’.

4 cf. Adrian Nieweglowski, ,Note to the Supreme Court judgment of
12.12.2007, V CSK 333/07” Ius Novum, No. 1, 2011: 187-192.

5  More: Justyna Nowak, ,Kara umowna a rozwiazanie umowy” Edukacja
Prawnicza, No. 3, 2015/2016: 14-17; idem, ,Roszczenie o zaplatg kary
umownej po rozwigzaniu umowy a przestanka waznego zobowigzania”
Przeglad Prawa Handlowego, No. 7, 2016: 39-43; Andrzej Smieja, ,Od-
powiedzialnos¢ z art. 471 k.c. a kara umowna. Wady i zalety z punktu
widzenia przedsi¢biorcy” Acta UWr. Przeglgd Prawa i Administracyi,
No. 103, 2015: 277-288; Rafal Adamus, ,Kara umowna w umowie
o zaméwienie publiczne” Prawo Zamdwien Publicznych, No. 3, 2015:
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This institution is also sourced from civil law. What is worth stressing here,
is that in normal business practice, there are often situations where any bre-
ach of contract is considered failure to exercise due diligence. This means that
due diligence is interpreted extensively, i.e. not only in relation to the subject
of the public procurement, but also, e.g. method for its performance, deadli-
ne, quality.

Each dispute between the contracting authority and the contractor
regarding improper performance of the obligation or non-performance of the
obligation, the subject of which was a public contract, is settled by common
courts, which forms further indication that this law is of a civil nature®. It
should also be noted that the legal bond is formed on the basis of equality of
parties, and thus the parties are equal in terms of both substantive, and pro-
cedural law.

The freedom of contract principle is another interesting, albeit con-
tentious, issue of public procurement law. The dispute manifests itself in pra-
ctice, and the practice makes it reflect in judicial decisions. In accordance
with the consistent view of the representatives of the doctrine, the principle
of freedom of contract also applies to public procurement law. The parties are
free to arrange the legal bond in such a way, as to guarantee the implemen-
tation of the public contract. In view of the examples of civil code institu-
tions already mentioned in public procurement law, it should be clearly sta-
ted that this is a manifestation of the principle of the unity of civil law. Thus

3-11; Tomasz Bojkowski, ,Dochodzenie naleznosci z tytutu kar umow-
nych jako przyklad prawidlowej oraz nieprawidlowej gospodarki finan-
sowej jednostek sektora finanséw publicznych” [in:] Dyscyplina finanséw
publicznych. Narzedzia prawidfowej gospodarki sektora publicznego, ed.
Marcin Smaga, Mateusz Winiarz (Krakéw: Wydawnictwo Publicus:
Wydziat Prawa i Administracji Uniwersytetu Jagielloniskiego, 2013),
45-52; Zbigniew Gordon, ,Kara umowna jako instrument stymulujacy
realne wykonanie zobowigzan w systemie zaméwien publicznych” [in:]
Zamdwienia publiczne jako instrument sprawnego wykorgystania srodkdéw
unijnych. Materiaty konferencyjne (Sopot, 17-18.09.2012 r.), ed. Elibieta
Adamowicz, Jacek Sadowy (Gdanisk-Warszawa: Urzad Zaméwieri Pub-
licznych, 2012),181-191; Jacek Jastrzebski, Karolina Pasko, ,Odstapienie
od umowy a dochodzenie kar umownych” Przeglgd Prawa Handlowego,
No. 1, 2015: 4-18.

6  cf. Konrad Rézowicz, ,Charakter prawny wyrokéw wydawanych przez
Krajowa Izb¢ Odwolawcza” Studia Prawa Publicznego, No. 2, 2016:
147-167.
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the problem is not in the law itself, but in its interpretation, or perhaps, even
more so, in its application’.

The principle of freedom of contract in professional trade

Pursuant to article 353" of the civil code, parties concluding a contra-
ct may arrange their legal relationship at their discretion, as long as its content
or purpose does not contradict the properties (nature) of the relationship, law
or the principles of social coexistence. This means that the parties are the en-
tity having the discretion to make the decision on the subject of obligation,
first by indicating its type. In its content the parties then specify whether the
contract will relate to performance, act, donation, or omission. In professio-
nal trading contracts for acting or performing are the most popular. This is
a consequence of the fact that professional trading is primarily focused on
profit, so that the parties conclude a contract to obtain a gain in their assets
or rights. It should be noted that the link between the subject of the contract
and the type of business activities conducted is characteristic for professional
contracts. The contract is concluded in order to achieve acquisition, but in
connection with the conducted business activity. That is why contracts con-
sisting in donating or omission are not used so often. Essentialia negotii of
these contracts is not the natural method of acquisition. Indeed, bearing in
mind all kinds of donations or founding activities, as well as the cessation of
violations of the subjective rights of entrepreneurs, there are cases where such
agreements result in an acquisition. However, such an acquisition is then the
result of a most often unilateral declaration of intent or unilateral actions ai-
med at protecting subjective rights.

The principle of freedom of contract in the case of contracts in profes-
sional trading has a significant impact on the nature of the contract itself, be-
cause in non-professional trading contracts are concluded primarily to ensure
the implementation of the subject of the contract, and to determine the con-
ditions for its implementation. The objective of these contracts is selected as
a one-off event that is not related with the profession of parties thereto. Such
a contract is not a tool to ensure profit, but serves, e.g. to improve the quality
or comfort of life. It is concluded in the terms of consumer contracts. A con-
tract in public procurement law is always directly linked to the economic ob-
jectives of the contractor®. Thus we can even observe situations, in which the

7 cf. Anna Korzeniak, ,Relacja przepiséw ustawy — Prawo zaméwieri pub-
licznych oraz Kodeksu cywilnego dotyczacych umowy o podwykonaw-
stwo w zakresie rob6t budowlanych” Monitor Prawniczy, No. 8, 2016:
407-417.

8  More: Marek Potyraj, ,Umowa o roboty budowlane w zaméwieniach
publicznych” Acta Iuris Stetinensis, No. 15, 2016: 58-86; Joanna Flore-
cka, ,,Przyczyny fali upadfosci firm budowlanych w obliczu zaméwiert
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ordering party enters the role of a consumer, because the contract may be
concluded outside its statutory objectives, e.g. renovation of a voivodeship of-
fice. The contractor is a professional performing the subject of a public con-
tract in order to make a profit.

At this point, the aforementioned legal issue appears. We already in-
dicated above that the contracting principles are derived from the civil code,
and in particular that the negotiations allow to form a legal bond that is ade-
quate to the needs of both parties. In public procurement law, however, the
situation is less obvious than presented above.

The contracting party has the upper hand in deciding to conclude the
contract for the performance of public procurement. It is primarily within the
scope of its competence to select the best offer, conclude a contract with the
contractor, and supervise the implementation of the public procurement by
the contractor. However, the contracting is also not free to make its decisions.
Each contracting authority is required to submit financial statements to the
appropriate supervisory entity, whether directly or indirectly’. As a consequ-
ence, the contracting authority arranges its obligation relationships in such
a way that the supervisory entity does not accuse it of improper performance
of obligations or mismanagement in the use of public funds'.

One should agree with the thesis that the principle of freedom of con-
tracts also exists in public procurement law, however, this principle is limi-
ted by the principles of expected financial results or subjective obligations'".

publicznych w sektorze infrastruktury (zagadnienia wybrane)”, [in]
Problemy prawa polskiego i obcego w wujeciu historycznym, praktycznym
i teoretycznym. Part 6, ed. Beata T. Bierfikowska, Dariusz Szafrariski
(Warszawa: C. H. Beck, 2015), 31-43.

9  cf. Krzysztof Horubski, ,Kontrola udzielania zaméwieri publicznych
a nadz6r w materialnym prawie administracyjnym” Studia Prawa Pub-

licznego, No. 4, 2015: 95-122.

10 cf. Mariola Lemonnier, Szymon Kisiel, ,Odpowiedzialno$¢ za narusze-
nie dyscypliny finanséw publicznych w zakresie zaméwien publicznych
— uwagi interdyscyplinarne”, [in:] Meandry prawa karnego i kryminali-
styki. Ksigga jubileuszowa prof. zw. dra hab. Stanistawa Pikulskiego, ed.
J. Kasprzak, W. Cieslak, I. Nowicka (Szczytno: Wydawnictwo Wyzszej
Szkoly Policji, 2015), 725-737.

11 More: Andrzej Borowicz, ,Ilosciowe i jakosciowe problemy zaméwieni
publicznych w procesie inwestycyjno-budowlanym”, [in:] Aktualne
problemy samorzqdu terytorialnego po 25 latach jego istnienia, ed. Ryszard
P. Krawczyk, Andrzej Borowicz (L6dz: Wydawnictwo Uniwersytetu
Lédzkiego, 2016), 195-208.
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This limited freedom of contract forms the basic problem in the ratio-
nalized functioning of contracts in public procurement'?. The parties may not
modify the provisions of the contract if they did not indicate such a possibili-
ty in the original contract, indicating precisely what circumstances may form
the basis for such a modification'®. Furthermore, it should be noted that the
offer procedure is also not as free as provided for in the provisions of the civil
code. After submitting the offer, its alteration is practically impossible. Con-
tracting parties are afraid of such situations, due to the fact that these could
form the basis for an allegation of abuse in the tender procedure'®. Despite the
fact that on numerous occasions the specification of the essential terms of the
contract does not contain all the necessary information to come with a pre-
cise offer, and frequently the awarding entities fail to further elaborate these
terms, being afraid to be accused of , rigging” the tender.

Therefore, the basic question is, whether in public procurement law
one can speak of the same principle of freedom of contract as in the case of
pure civil law contracts? Uniform interpretation of this issue already appe-
ared in the jurisprudence of the National Appeal Chamber”. Pursuant to it,
the parties concluding the contract, in principle, may arrange their legal re-
lationship at their discretion, as long as its content or purpose does not con-
tradict the properties (nature) of the relationship, law or principles of social
coexistence. While the principle of freedom of contracts requires a consensus
of both parties, in public procurement it suffers from a threefold limitation:
firstly, the contracting authority cannot freely select its contractor, secondly,
the contracting authority determines the principles on which it wishes to con-
clude the contract, thirdly, the parties cannot freely change or amend a con-
tract already concluded. The second of these restrictions is related to the re-
gulation of art. 36 s. 1 point 16 of the public procurement law, according to

12 cf. Daniel Kolasa, Tomasz Walach, ,,Prawo opcji w zamdéwieniach pub-
licznych” Finanse Komunalne, No. 3, 2016: 41-49.

13 cf. Wojciech Robaczyniski, ,Umowna modyfikacja zaméwienia pub-
licznego. Nowe rozwiazania ustawowe” Kontrola Paristwowa, No. 6,

2016:103-121.

14 More: Andrzela Gawronska-Baran, ,Fakultatywne podstawy unie-
waznienia postgpowania o udzielenie zamdéwienia publicznego” Prawo
Zamdwien Publicznych, No. 1, 2016: 38-46; Henryk Nowicki, ,Srodki
ochrony prawnej w systemie kontroli zaméwien publicznych” Studia
Turidica Toruniensia, Vol. 17, 2015: 163-180; Lukasz Pasternak, ,Prze-
stepstwo naduzycia zaufania w postgpowaniu o udzielenie zamdwienia

publicznego” Przeglgd Sqdowy, No. 7/8, 2016: 48-58.

15 Judgment of the National Appeal Chamber of 25 October 2013, case
file KIO 2397/13; see the judgment of the District Court in Wroctaw of
14.4.2008, case file X Ga 67/08
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which the contracting authority is obliged to include, within the content of
the Terms of Reference, provisions relevant to the parties, which will be in-
cluded in the content of the concluded public procurement contract, general
terms of the contract or a model contract, if the contracting authority requi-
res the contractor to conclude the public contract subject to such conditions.
This also results in the contracting party’s right to shape the provisions in
accordance with its needs and requirements related to the purpose of the con-
tract, which it intends to award. It can therefore be said that the contracting
party has the right to unilaterally determine the terms of the contract that
will secure its interest in the performance of the subject of the contract, in
accordance with its legitimate needs. In the practice of business transactions,
in particular in the practice of public procurement, the contractor is frequ-
ently the weaker party of the obligation relation, as it does not influence the
content of the contract, has no right to modify it, still bears the full, unilate-
ral responsibility for performing the obligation. The unilateral responsibility
consists in that the contracting party usually interprets each breach of con-
tract in its favor. The contracting party is also responsible for the performan-
ce of the obligation, but in relation to the relevant body supervising its acti-
vities. If this responsibility was correlated with the contractor’s responsibility,
then the contract would be of pure civil law nature. Here, however, the rules
of civil law are confused and the administrative law is enforced. The awarding
entity is always, at least to some extent connected with public entities and, as
a consequence, always manages public funds or a part thereof. It seems that
as long as the contract will concern the disposal of public funds, it will not be
possible to speak about the principle of freedom of contract in the meaning of
civil law. This rule is administratively limited to the interest of public entities,
and in particular to the disposal of public funds.

Conclusion

In summarizing, the analysis of the material in the discussed area
demonstrates that public procurement law is civil law under the “coercion”
of administrative law. It is common ground that public procurement law de-
monstrates the principle of the unity of civil law. This is reflected in the lack
of specific regulations under the public procurement law Act, and its direct
reference to the content of the Polish civil code. When answering additional
questions put at the beginning, it should be noted that the civil code is the
general law in relation to public procurement law. In situations not covered
by public procurement law, the provisions of the civil code apply directly. This
also manifests itself in the formulation of claims that result from the content
of a public procurement contract, where the source of entitlement is found in
substantive law — the civil code, e.g. a claim for compensation for damage due
to default. It should be noted that disputes between the contracting autho-
rity and the contractor are settled by common courts, which indicates that
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these contracts are subject to the general principles of civil law. Their conclu-
sion is not the result of exercising administrative authority, but a consistent
statement of will of the parties thereto. The features of public procurement
contracts are identical to those of civil law contracts, so it makes little sense
to make a distinction between them according to the subject of regulation, or
entities that are parties thereto. Their distinguishing feature is in the way, in
which the provisions of the contracts are interpreted, or the earlier freedom to
shape the content. The principle of freedom of contract is subject to limitation
in public procurement contracts. The contractor is not able to freely negotiate
the terms, because the basic limit is set by the provisions of the specifications
of the essential terms of the contract. In principle, neither the contractor nor
the contracting authority may go beyond it in shaping the provisions of the
final agreement. Therefore we can not say that they are free to shape the con-
tent of the contract. Undoubtedly, in the process of creating the legal bond,
there is much greater freedom on the part of the contracting authority. A kind
of legal paradox is created, where the contractor as a professional can only ac-
cept the content of the contract, and the contracting party basically presents
the template of the contract. Although the contractor performs the contract
in connection with the economic objective it has adopted in its business and
is the professional party of this legal relationship, its participation is limited
only to the diligent performance of the obligation. Public procurement law
is accompanied by circumstances related to the disposal of public funds, and
as a consequence of this, as long as we think primarily about the origin of
funds, the principle of freedom of contract in public procurement law will be
a friendly directive. The question arises, is all money equally valuable? It de-
pends where it comes from.
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Providing Land Properties with Access

to Public Roads through the Establishment
of Easements — Selected Issues within

Civil and Administrative Law

Adequate access to a public road is essential for the use of land in a manner
fully consistent with its socio-economic purpose. The law provides for institutions
that purpose and function is to provide a land property with appropriate access
to a public road, and what follows, to enable the owner of a property to exercise
his rights under Article 145 of the Civil Code. Such regulations exist within civil and
administrative law and are applicable both in factual circumstances in which
aland property is already deprived of access to a public road (curing function) and
in situations in which the land may only be created without such access (preventive
function). They arouse certain doubts as to their interpretation, which concern
in particular the premises for establishing an easement by necessity and the con-
sequences of not establishing an appropriate easement for the separated property
which does not have direct contact with a public road.
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for in civil law as well as in administrative law. Among them, one can in-
dicate those that serve to ensure adequate access to a road for a property,
which is already deprived of such access (i.e. curing the so-called ,historical
events” resulting from the absence of established land borders, incorrect divi-
sions of land, faulty development, unfavourable terrain, deficiencies of road
infrastructure)'. Such an institution is, in particular, an easement by neces-
sity, although it is also possible to consider using the institution of expropri-
ation in the actual state of affairs in question (provided, of course, that its
statutory premises exist)’. In addition, there are also legal regulations sup-
posed to prevent the creation and existence of land properties without access
to a road (e.g. rules concerning contractual and court division of land prop-
erties provided for in civil and administrative law). Later in the article I will
present issues concerning institutions of civil and administrative law, whose
function is to provide land property with access to a public road, which have
the greatest significance for the practice of trading; issues which are open to
interpretation.

2. A leading institution of civil law (or more precisely: property law),
which serves to cure the factual state of affairs in which a land property has
no connection with a public road, is an easement by necessity (a right of
way). Theoretically, different ways of normalising a right of way can be con-
sideed. In particular, the right to use a road leading through a neighbouring
land may be included in the content of the ownership right or in the content
of the easement arising from the law’. Nowadays, however, the provisions of
the property law provide for a claim of the owner of real estate deprived of
access to a public road (isolated real estate) to establish, against remunera-
tion, an appropriate easement of land for his benefit (Article 145 of the Civil
Code). Such an easement entitles to walk or drive a vehicle (also possibly to
drive animals) in order to reach a public road* through the encumbered real

1 Wactaw Kocon, Droga konieczna (Warszawa: Wydawnictwo Prawnicze,
1977), 7.

2 Tadeusz Wo$, Wywlaszczanie nieruchomosci i ich zwrot (Warszawa: Le-
xisNexis, 2010), 83.

3 Kocon, Droga, 15-18. This issue is also flagged up by J6zef Piatowski,
lin:] System Prawa Cywilnego, t. 11, Wlasnos¢ i inne prawa rzeczowe, ed.
Jerzy Ignatowicz (Wroctaw-Warszawa-Krakéw-Gdarisk-£édz: Ossoli-
neum, 1977), 131.

4 Wojciech Szydto, [in:] Kodeks cywilny. Komentarz, ed. Edward Gniewek,
Piotr Machnikowski (Warszawa: Wydawnictwo C. H. Beck, 2014),
321; Anna Zbiegiei-Turzanska, [in:] Kodeks cywilny. Komentarz, t. 1,

Przepisy wprowadzajgce. Czes¢ ogolna. Wlasnosé i inne prawa rzeczowe,

ed. Konrad Osajda (Warszawa: Wydawnictwo C. H. Beck, 2013), 948.
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estate, usually adjacent’ to the isolated property (easement by necessity — Ar-
ticles 145-146 of the Civil Code). A demand to establish a proper right of way
may be made by the owner of a property which is deprived of proper access
to a public road (Article 145 of the Civil Code) or an owner-like possessor of
such a property (Article 146 of the Civil Code), however, the latter may de-
mand the establishment of a personal easement, and not a land easement. The
institution of the easement by necessity (both in its land and personal vari-
ants) is therefore aimed at curing the so-called , historical events”.

A claim for the establishment of a land easement of a right of way ari-
ses by operation of law, provided that the circumstances specified in Artic-
le 145 of the Civil Code occur®. It is the owner of an isolated property or its
owner-like possessor that is entitled to the aforementioned claim. The estab-
lishment of an easement by necessity may also be demanded by an agricul-
tural production cooperative which is not the owner of an isolated property
(a cooperative which owns an isolated property as a user of land contributed
by members of the cooperative or a lessee of the State Treasury land — see Ar-
ticle 286 of the Civil Code)’. The claim in question is enforceable against the
owners of neighbouring properties (Article 145 of the Civil Code). It should
be assumed that the neighbouring property, within the meaning of Article
145 of the Civil Code, is not only a property directly adjacent to an isolated
property (having a common border®) but also another property situated in its
vicinity?, not necessarily physically adjacent to it'.

According to the wording of the provision of Article 145 of the Civil
Code, the prerequisite for establishing an easement by necessity is the lack of

5  Michat Bieniak, ,Materialnoprawne aspekty ustanowienia stuzebnosci
drogi koniecznej” Monitor Prawniczy, No.6 (2004): 270; Jerzy Ignato-
wicz i Krzysztof Stefaniuk, Prawo rzeczowe (Warszawa: LexisNexis Pol-
ska, 2012), 235; Stanistaw Rudnicki, [in:] Stanistaw Rudnicki i Gerard
Bieniek, Nieruchomosci. Problematyka prawna (Warszawa: LexisNexis
Polska, 2011), 60.

6  Ignatowicz, Stefaniuk: Prawo, 235; Piatowski, System, 135.
Pigtowski, System, 135; Kocon, Droga, 83.

8 Bieniak, Materialnoprawne, 270; Ignatowicz, Stefaniuk, Prawo, 235;
Rudnicki, Nieruchomosci, 64; Szydto, Kodeks, 325.

9  Bieniak, Materialnoprawne, 270; Ignatowicz, Stefaniuk, Prawo, 235;
Szydlo, Kodeks, 325; Zbiegiei-Turzaniska, Kodeks, 948.

10 R. Czarnecki, ,Niektére zagadnienia prawa sasiedzkiego” Nowe Prawo,
No.6 (1969): 906; see also the verdict of the Supreme Court of 20 No-
vember 1981, III CRN 232/81, OSNCP 1982, No.4, poz. 62; the ver-
dict of the Supreme Court of 21 December 1971., III CRN 403/71,
OSP 1972, No.11, poz. 208.
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appropriate access of a property to a public road" (or farm buildings belon-
ging to this property'? such which are used to accomplish economic and so-
cial purposes connected with the social and economic use of real estate, i.e.
for living or conducting professional or economic activity)". It is therefore
not necessary for a claim to arise that the real estate has no access to a public
road; it will also arise where access exists but is inadequate. Adequate access
to a public should be defined as a connection, between property and a road,
which is legally guaranteed, free of the will of third parties and which per-
manently allows isolated property to be used in a manner compatible with
its socio-economic purpose'®. Access to a public road, which the owner of an
isolated road property uses as a courtesy of a neighbour® or under a contrac-
tual agreement cannot therefore be regarded as appropriate. Similarly, access
that can only be used periodically (e.g. only in summer) should be assessed
in a similar way'’.

In the relevant literature and judicial decisions one can see views
which seem to suggest that the lack of proper access of a property to a public
road (or farm buildings belonging to this property) is not the only reason for
establishing an easement by necessity.

11 Article 1 of the Act on Public Roads of 21 March 1985, Journal of Laws.
2017, item 2222 (uniform text), according to which a public road is
a road which may be used by anyone, in accordance with its intended
use, with restrictions and exceptions specified in the Act, which is clas-
sified in one of the categories indicated in the Act.

12 Article 3(2) of the Act of 7 July 1994, Construction Law, (Journal of
Laws 2017, item 1332, vol. 1), according to which a building is a civil
structure permanently connected with the ground, separated from the
space by means of building partitions, having foundations and a roof.

13 Kocon, Droga, 26.

14  Bohdan Bladowski i Alfred Gola, Stuzebnosci gruntowe i osobiste (War-
szawa: Wydawnictwo Prawnicze, 1988), 27; Kocon, Droga, 33, 35; An-
drzej Kubas, ,,Ustanowienie stuzebnosci drogi koniecznej” Nowe Prawo,
No.3 (1966): 341; Stanistaw Rudnicki, Sgsiedztwo nieruchomosci (Kra-
kéw: ,Zakamycze”, 1998), 43.

15 Kocon, Droga, 36; Anastazy Kuzniar, ,Ustanowienie stuzebnosci drogi
koniecznej” Nowe Prawo, No.10-11 (1977): 1444; Zbiegien-Turzariska,
Kodeks, 949; ruling of the Supreme Court of 28 April 2000, II CKN
257100, Lex No.52618.

16  Kocon, Droga, 36; Zbiegieri-Turzanska, Kodeks, 949; ruling of the Su-

preme Court of 14 August1985, III CZP 44/85, OSNC 1986, No.7-8,
poz. 106.
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According to one view in the legal doctrine, the prerequisite for es-
tablishing an easement by necessity are the ,the needs of a property” deprived
of access to a public road (or farm buildings belonging to it)"”. To start with,
the use of the term the ,needs of a property” may raise doubts. In the com-
mon sense, a ,need” means a strongly felt desire; something that is necessary,
indispensable for normal existence or for proper functioning'®. The ,needs”
understood in this way are attributed to people, not to things. In relation to
things, however, it is difficult to indicate a concept that would have a similar
meaning, hence the use of the term ,the needs of a real property” in the con-
text of the premises for establishing an easement by necessity. However, a qu-
estion arises as to what is meant by the term ,needs” of an isolated property,
which will be satisfied by the establishment of an easement by necessity"”. The
author of this view states that the needs of an isolated property are ,all the
negative properties that do not allow to properly use the property due to the
lack of access, or lack of adequate access, to a public road”’. Accepting the
view presented above would lead to the conclusion that the establishment of
a right of way depends on the existence of two premises: lack of adequate ac-
cess to the public road and certain negative properties of the isolated proper-
ty, which are consequences of the lack of adequate access to the public road.
Therefore, a right of way could not be required if the lack of adequate access
to a public road did not cause inconvenience to the current owner of the iso-
lated property (for example, in the case of wasteland with no significant eco-
nomic significance, etc.). It seems that a different understanding of the needs
of an isolated property needs to be assumed and that these needs are some of
its negative characteristics, the removal of which will enable or facilitate the
use of the property in a manner consistent with its socio-economic purpose.
Within this approach, the lack of adequate access to the public road or farm
buildings belonging to it is a ,need” of an isolated property. It is therefore of
objective nature and independent of the way the property is currently used.
Lack of adequate access to the public road or to farm buildings owned by the
property therefore amounts to the existence of a need for such access on the
part of the isolated property. It is therefore unreasonable to separate the needs
of an isolated property as an additional prerequisite for establishing an ease-
ment by necessity.

17 KuZniar, ,Ustanowienie”, 1443.
18  https://sjp.pwn.pl/szukaj/potrzeba.html.

19  Wasiewicz, System, 676; Kamil Zaradkiewicz, [in:] Kodeks cywilny, t. 1,
Komentarz. Art. 1-449", ed. Krzysztof Pietrzykowski (Warszawa: Wy-
dawnictwo C. H. Beck, 2015), 762-763; see also Michal Warcinski, S7x-
zebnosci gruntowe wedtug Kodeksu cywilnego (Warszawa: Wolters Kluwer
Polska, 2013), 123.

20 Kuzniar, ,Ustanowienie”, 1447.
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What was also formulated in decisions of the Supreme Court was the
view that it is desirable that, before applying for the establishment of an ease-
ment by necessity, an owner of an isolated property should attempt to obtain
appropriate access by his own actions®' (e.g. by changing the manner in which
the property is developed, adapting the existing inadequate access, etc.). Tak-
ing into account the view formulated by the Supreme Court, it may be con-
sidered whether there is an additional reason for a claim for the establishment
of an easement by necessity. Such an additional reason might the ineffective-
ness of an isolated property owner’s efforts to gain access to a public road.
However, such a position cannot be reconciled with Article 145 § 1 of the
Civil Code??. This provision does not preclude a pursuit of the establishment
of a an easement by necessity either by the owner of the property who has not
previously made efforts to gain access to the public road or by the owner who,
through his own actions, has even led to the isolation of his property. It is of
course impossible not to agree with the Supreme Court, according to which
that in a situation where a property is deprived of access to a public road, it is
most appropriate for the owner of such property to make efforts to obtain ac-
cess to the road without encumbering the neighbouring properties with ease-
ments. However, failure to make such efforts does not preclude a claim for
the establishment of a necessary road servitude. A claim for establishment of
easement by necessity the owner of the property who did not take any steps
to obtain appropriate access to the public road or even deprived the property
of such access by his own action (for example by placing equipment on it or
erecting buildings) should be subject to assessment as to its compliance with
Article 5 of the Civil Code.

The Civil Code provides that organising a right of way should take
into account the needs of an isolated property with the lowest possible burden
on the property through which the way is to lead (Article 145 §2 sentence 1 of
the Civil Code) and taking into account the socio-economic interest (Article
145 § 3 of the Civil Code). Moreover, if the need to organise a way is a con-
sequence of a legal transaction, in particular the sale of real estate, the road

21  See the ruling of the Supreme Court of 20 September 2012, IV CSK
34/12, Lex No.1230155; the ruling of the Supreme Court of 6 April
2004, V CKN 552/03, OSNC 2005, No.4, poz. 70; ruling of the Su-
preme Court of 18 June 1953, I C 442/53, OSN 1954, No.Il, poz. 43
(issued under the Property Law Act of 1946); ruling. SN of 16 Febru-
ary 1963, III CR 15/62, OSNCP 1964, No.1, poz. 19 (issued under
the Property Law Act of 1946); however, cf. the ruling of the Supreme
Court of 7 November 2003, V CK 396/02, Lex No.381021.

22 Krzysztof Matuszezyk, ,Glosa do orz. SN z 6.04.2004r., I CK 552/03”
Przeglad Sqdowy, No.4 (2006): 107.
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should be carried out through the land subject to the transaction (Article 145
§ 2 sentence 2 of the Civil Code).

When establishing an easement by necessity, the court should first
determine which land property will be used for the road (if it is possible to
consider alternative encumbrance of various properties at all) and then deter-
mine the route of the way in the property (properties) under encumbrance.
When determining the course of the way, pursuant to Article 145 § 2 sen-
tence 1 of the Civil Code, the court should take into account circumstances
concerning both the isolated property and the land through which the road
is to be located (the principle of taking into account the interests of the owner
of the isolated land property) and the neighbouring land through which the
right of way is to run)®. In practice, this means that the road should take the
shortest possible route, if possible across land which is not used economical-
ly*. Specific guidelines apply in cases where lack of adequate access to a pub-
lic road is a consequence of a legal act relating to immovable property and
there is no agreement between the parties concerning the establishment of
an appropriate easement. Namely, in such circumstances the court should, if
possible, organise a way across the land which was the subject of the transac-
tion (Article 145 § 2 sentence 2 of the Civil Code). In each case, the execu-
tion of the organ should take into account the social and economic interest
(Article 145 § 3 of the Civil Code)®.

The interpretation of Article 145 of the Civil Code leads to the con-
clusion that the statutory indications concerning the course of the way provi-
ded for in that provision should be taken into account in sequences, which re-
sults from their inclusion in successive sections. First of all, the course of way
should meet the needs of isolated land as fully as possible, at the same time
causing the lowest possible load for the neighbouring plots of land through
which the service road runs (Article 145 § 2 sentence 1 of the Civil Code).
Later, the social and economic interest should be taken into account (Article
145 § 3 of the Civil Code). This means taking into account the principles of
sound management (e.g. the use of a part of an encumbered property that is
wasteland and not farmland as a right of way ), as well as certain subjective
circumstances, such as the fact that the owner of an isolated and the owner of
an encumbered property remain in a dispute?, that could escalate as a result

23 Bieniak, Materialnoprawne, 271; Kocon, Droga, 42-44.
24 Kocon, Droga, 43.
25  Bieniak, Materialnoprawne, 271; Szydto, Kodeks, 323-324.

26 Cf. The decision of the Supreme Court of 21March1983, III CRN
14/83, OSP 1984, No.12, poz. 256.
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of the establishment of an easement?. Therefore, conclusions drawn from the
consideration of the socio-economic interest may confirm or correct the ar-
rangements, concerning the course of the way, made in accordance with the
principles resulting from Article 145 § 2 of the Civil Code.

3. The function of the institution of a right of way is to provide access
to a public road to a property which, as a result of various circumstances, has
been deprived of such access. There are legal constructions within civil and
administrative law, the purpose and function of which is to prevent the crea-
tion of real estate that would be deprived of adequate access to a public road.
This preventive function of these institutions may be implemented, in parti-
cular, by the establishment of appropriate rights of way which provide access
to public roads for real estate resulting from the division of land (see Article
93(3) of the Act 21 August 1997 on Real Estate Management)*.

Land may be divided up in different circumstances. In the first group
one should include factual circumstances in which the division is carried out
at the initiative of the owner of the property who intends to dispose of the
parts of the land resulting from the division. The second group consists of
factual circumstances in which the property subject to division is an object
of co-ownership, and its division is made within the framework of abolishing
co-ownership”. In the case of land owned by a single entity, the division ta-
kes place in two stages: first, the geodetic division of land in administrative
proceedings (geodetic division), and then, by selling the plots of land separa-
ted geodetically, the legal division of real estate is made®. The division of land
in connection with the abolition of co-ownership may be made under a con-
tractual procedure or through court proceedings. The contractual dissolution
of co-ownership is carried out in a manner similar to the one described above
and involves geodetic division and legal division®'. The court abolition of co-

27 Beata Burian, [in:] Kodeks cywilny. Komentarz, ed. Edward Gniewek,
Piotr Machnikowski (Warszawa: Wydawnictwo C. H. Beck, 2014),
323-324.

28 Journal of Laws of 2018, item 121, uniform text, hereinafter referred to
as the Act on Real Estate Management.

29 Magdalena Durzynska, Rozgraniczenie i podziatl nieruchomosci (Warsza-
wa: LexisNexis Polska, 2009), 288, 290.

30 Durzynska, Rozgraniczenie, 288; Elzbieta Makarewicz, ,Przeniesienie
wiasnosci dziatki bez spetnienia warunku okreslonego w decyzji o po-
dziale nieruchomosci” Monitor Prawniczy, No.17 (2010): 972.

31 Magdalena Durzyniska, ,,Podzial nieruchomosci a dost¢p do drogi pub-
licznej” Rejent, No.6 (2010): 11; Zygmunt Truszkiewicz, ,,Apekty kon-
strukcyjnoprawne podziatu nieruchomosci” Studia Iuridica Agraria,
Vol. X (2012): 111.
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-ownership by a physical division of land takes place according to the rules
specified in the provisions of the Civil Code (Article 210 et seq. of the Civil
Code). By virtue of a statutory reference, the provisions on the abolition of jo-
int ownership apply accordingly to the inheritance division (Article 212 § 1
sentence 2 in connection with Article 1035 of the Civil Code) and, in matters
not regulated by the provisions of the Family and Guardianship Code, to the
division of joint property of spouses (Article 212 § 1 sentence 2 in connec-
tion with Article 46 of the Family and Guardianship Code and Article 1035
of the Civil Code).

Detailed issues related to the division of real estate in the admini-
strative phase (i.e. geodetic division of real estate), ending with the issuan-
ce of a decision of the head of the gmina district or the mayor of the city or
the town approving the division, are regulated by the provisions of the Act of
Real Estate Management. The geodetic division takes place in two phases™.
In the first phase, the administrative body (the head of the gmina district,
mayor of the city or town) should verify the presented draft of the division of
the property with the provisions of the local zoning plan. This phase is com-
pleted by issuing an opinion on the compliance of the proposed division with
the arrangements of the local plan in the form of a decision of the head of the
gmina district or the mayor of the city or town. (Article 93 (4 and 5) of the
Act on Real Estate Management™. In the second phase of the proceedings, an
administrative decision is issued approving the proposed division of the real
estate*®. The fact that previously a positive decision giving an opinion on the
compliance of the planned division with the provisions of the local plan has
been issued does not yet determine the approval of such a division of the pro-
perty. The approval of the division depends on additional premises, including
the provision of access to the public road to all the planned plots of land (Ar-
ticle 93 (3) of the Act on Real Estate Management)”.

The provision of Article 93 (3) of the Act on Real Estate Manage-
ment stipulates that, in the case of division of real property, access to a pub-
lic road must be ensured for each plot of land designed to be separated. Na-
mely, it states that the division of real estate is not acceptable if the land plot
to be separated is not accessible to a public road. It should be stressed that the
provision of access to a separate plot of land for a public road can take many
forms. Namely, access to the public road may consist in the physical vicinity
of the public road; it may also be ensured by isolating an internal road and

32  Durzynska, Rozgraniczenie, 306; the verdict of the Voivodship Ad-
ministrative Court in Warsaw of 5.02.20015 r., I SA/Wa 3099/14, Lex
nrl746065.

33 Durzynska, Rozgraniczenie, 308.
34 Durzynska, Rozgraniczenie, 313.
35 Durzynska, Rozgraniczenie, 315.
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establishing appropriate easements for the separated land plots on that road
or by selling shares in the plot constituting the internal road to the purcha-
sers of the separated land plots or establishing other road easements for those
plots, if it is not possible to isolate a separate road from the real property in-
cluded in the division.

The obligation to establish easements ensuring access to the public
road for separated plots of land is secured by the provision of Article 99 of the
Act on Property Management. According to this provision, the division of
real estate is made on condition that rights of way are established when selling
the separated plots of land. It should be emphasised, however, that in the de-
cision approving the division of real estate, the head of the gmina district, the
mayor of the city or the town does not establish a right of way®, nor does it
indicate its designation or course. The administrative decision approving the
draft of geodetic division of real estate issued in accordance with Article 99 of
the Act on Property Management includes only a reservation on the necessity
to provide access to a public road for the separated plots of land (without in-
dicating any specific solutions). Therefore, the easement does not have to be
created before the decision approving the division becomes final and binding,
but only when the legal division of the real estate is made”’.

The execution of the obligation to establish appropriate easements for
a property created as a result of a division should therefore be enforced upon
transfer of ownership of the separated property®. Persons performing legal
actions should submit declarations of intent on the establishment of appro-
priate easements, while maintaining the form specified in the provisions on
the establishment of limited property rights (notarial form for the declara-
tion of the owner of encumbered real estate — 245 § 2 sentence 2 of the Ci-
vil Code).

Against this background, the question arises as to the consequen-
ces of the transfer of ownership of separate plots of land without meeting the
condition referred to above. Two ways of assessing the presented issue may be
consideed. Both seem to assume that the provisions of Articles 93 and 99 of
the Act on Real Estate Management concern the geodetic and legal division
of real estate®.

36 Durzynska, ,Podzial”, 14-15; Eugeniusz Mzyk, Ustawa o gospodarce nie-
ruchomosciami. Komentarz, ed. Gerard Bieniek (Warszawa: LexisNexis
Polska, 2005), 360.

37  See the ruling of the Voivodship Administrative Court in Gorzéw
Wielkopolski in the verdict of 14 December 2011 r., II SA/Go 720/11,
Lex No.1257496.

38 Durzynska, ,Podzial”, 14-15.

39 Agnieszka Gieral-Siewielec, ,,Podziat nieruchomosci budynkowych i lo-
kalowych” Rejent, No.7-8 (2000): 28-29.
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According to the first method, in the event an easement is not estab-
lished when transferring the ownership of a separated plot of land, the legal
act is valid®. The legal division of real estate comes to the effect, and as a re-
sult real estate deprived of access to a public road is created. The argument
in favour of such an approach is the fact that Article 99 of the Act on Real
Estate Management does not specify what are the consequences of failure to
meet the condition referred to therein. In particular, failure to comply with
the condition cannot be the basis for the annulment of the decision appro-
ving the division, since such an event is not included in the list of the grounds
for annulment of the administrative decision referred to in Article 156 of the
Code of Criminal Procedure. The decision approving the division of the pro-
perty is therefore valid, and failure to meet the condition specified in it does
not affect the validity and effectiveness of the geodetic or legal division of the
property®!. This would mean that the purchaser of the ownership of a sepa-
rated property becomes the owner of a property without proper access to the
public road. His situation, however, is not hopeless. There are statutory prere-
quisites specified in Article 145 of the Civil Code, which make it possible to
apply for the establishment of an easement by necessity*.

Indeed, failure to meet the condition referred to in Article 99 of the
Act on Real Estate Management does not invalidate the decision issued by
the head of the gmina district or mayor of the city or town approving the geo-
detic division of the real estate. Contrary to the impression that the wording
of Article 99 of the Act on Real Estate Management may give rise to, the de-
cision approving the geodetic division of the real estate, taking into account
Article 99 of the Act on Real Estate Management, is not a classic conditional
decision®. The establishment of appropriate easements for the benefit of the
purchaser of a separated real estate is not a condition under administrative
law (or civil law)*. The addressees of this ,,condition” are not only the entities
of administrative proceedings at the geodesic stage of real estate division. It
should be assumed that the addressees are the seller of the real estate and the
buyer, and indirectly also the notary®. Accordingly, the failure to establish

40  Mzyk, Ustawa, 360, however, Mzyk, Ustawa, 338.
41 Mzyk, Ustawa, 361.

42 Makarewicz, ,Przeniesienie”, 973, 974; Mzyk, Ustawa, 361, 338; see
also the decision of the Supreme Court of 16 November 2011, V CSK
478/10, Lex No. 1095957.

43 Marian Wolanin, Ustawa o gospodarce nieruchomosciami. Komentarz
2017, Komentarz do art. 99 u.g.n. (Warszawa: Legalis, 2017).

44  Ewa Boriczak-Kucharczyk, Komentarz aktualizowany do art. 99 ustawy
0 gospodarce nieruchomosciami, (Warszawa: Lex, 2018).

45  Durzynska, ,Podzial”, 14-15; see also Mzyk, Ustawa, 361.
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an appropriate easement cannot be regarded as a failure to satisfy a condition
with the result that the decision providing for that condition does not produ-
ce legal effects®.

The above does not mean, however, that failure to fulfil the condi-
tion referred to in Article 99 of the Act on Real Estate Management is legally
indifferent. It should be accepted that an administrative decision authorising
a division of real estate subject to the establishment of appropriate easements
has the legal effect specified therein once it has become final, irrespective of
whether the condition laid down in the decision is met or not. Failure to
comply with the condition set out in the decision will not render the decision
invalid. However, it will affect the validity of the agreement transferring the
ownership of the separated property. Failure to meet the condition will there-
fore have consequences at the stage of legal division of the property. Namely,
the sale of separated real estate without complying with the said condition
will be illegal®®.

The provisions of Art. 93 par. 3 and 99 of the Act on Real Estate Ma-
nagement introduce a general prohibition on division of real estate if it would
result in the creation of real estate deprived of access to a public road. They
are mandatory®’. Transfer of ownership of a separated plot of land without
meeting the condition of establishing appropriate easements is therefore a le-
gal act contrary to the Act and therefore invalid (Article 58 § 1 of the Civil

46 Makarewicz, ,Przeniesienie”, 973; Boficzak-Kucharczyk, Komentarz ak-
tualizowany.

47  Durzynska, ,Podzial”, 18.

48  Elzbieta Klat-Gérska, Komentarz do art. 99 ustawy o gospodarce nieru-
chomosciami, (Warszawa: LEX, 2018; Wolanin, Ustawa o gospodarce; the
resolution of the Supreme Court of 4 June 2009, III CZP 34/09, OSNC
2010, No.2, poz. 20, see also the decision of the Supreme Court of 24
April 2003., IV CSK 571/12, Lex No.1365714.

49  Elibieta Klat-Goérska, Komentarz do art. 93 ustawy o gospodarce (Warsza-
wa: LEX, 2018); differently: Mzyk, Ustawa, 361 (the author states inter
alia that Article 99 of the Act of Property Management is of ,only in-
formative, technical-legal and postulatory nature”).
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Code)*. Such a position is also supported by teleological considerations.”" In-
troduction to the system of Article 93 (3) and Article 99 of the Act on Real
Estate Management and Article 99 is intended to prevent divisions of real
property without ensuring proper access to a public road for the separated
plots of land. The owner of a separated plot of land should be guaranteed
the unrestricted use of the property, which is excluded if the property does
not have access to a public road. The argument that in the case of transfer of
ownership of plots deprived of access to the public road, the owners of these
plots will be able to demand the establishment of the easement of the necessa-
ry road (Article 145 of the Civil Code) is not convincing. The consequences
of a faulty division of real estate should not be removed, as it were, post factum
and at the expense of the owners of neighbouring properties. They should be
prevented, which is reflected in the fact that the transfer of ownership of a se-
parate plot of land deprived of access to a public road without the establish-
ment of an appropriate easement is considered an invalid act.

Such an approach correlates with the solutions adopted with regard
to the judicial liquidation of co-ownership of real estate by its physical divi-
sion, as provided for in the Civil Code (it should be emphasized that the phy-
sical division of property is an essential way of abolishing co-ownership)>.
Namely, in the circumstances of a particular case, it may not be possible to
divide the property under joint ownership in such a way that each of the se-
parated plots has direct access to a public road. In such cases, it is the duty
of the court to establish the appropriate rights of way”. Namely, in the cir-
cumstances of a particular case, it may not be possible to divide the property
under joint ownership in such a way that each of the separated plots has direct
access to a public road. In such cases, it is the duty of the court to establish

50 Klat-Gérska: Komentarz do art. 99 ustawy o gospodarce; Wolanin, Usta-
wa o gospodarce; the resolution of the Supreme Court of 4 June 2009,
IIT CZP 34/09, OSNC 2010, No.2, poz. 20, see also the decision of the
Supreme Court of 24 April 2003., IV CSK 571/12, Lex No.1365714,
cf. the decision of the Supreme Court of 16 November 2011., V CSK
478/10, Lex No0.1095957.

51  See the resolution of the Supreme Court of 4 June 2009, III CZP 34/09,
OSNC 2010, No.2, poz. 20; see also Durzyriska, ,,Podzial”, 19.

52 Roman Dziczek, Postgpowanie cywilne w sprawach dotyczqcych
nieruchomosci (Warszawa: LexisNexis Polska, 2010), 214; Ignatowicz,
Stefaniuk, Prawo, 142; see inter alia the ruling of the Supreme Court
of 30 October 1978, III CRN 214/78, unpublished; ruling of the Su-
preme Court of 19 January 2001, V CKN 1436/00, Lex No.52398, the
ruling of the Supreme Court of 9 September 2010r I CSK 674/10, Lex
No0.960518.

53 Ignatowicz, Stefaniuk, Prawo, 143.
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the appropriate rights of way. Pursuant to Article 212 § 1 sentence 2 of the
Civil Code, the court, by abolishing co-ownership by the physical division
of real estate, may encumber individual parts of the real estate subject to di-
vision with ,necessary” easements. In this way, each of the separated parts
of the property is provided with access to a public road*. The owners of the
properties created as a result of the division acquire road easements upon the
court decision becoming final and binding (Article 624, sentence 1 of the Ci-
vil Procedure Code). In the case of the judicial liquidation of joint ownership
by the physical division of a property, no property without proper access to
a public road may therefore arise. Acceptance of the interpretative conclusion
that failure to establish an appropriate easement for a separated plot of land
in the case of out-of-court division of real estate does not affect its validity
would mean that the consequences of not providing access a the road for the
separated property would differ depending on the mode of abolishing co-
-ownership. The interpretation of Articles 93 and 99 of the Act on Real Esta-
te Management, which permits the creation of properties without access to
the public highway following the division, must therefore also be regarded as
systemically inconsistent and, consequently, as inadmissible.

4. Both civil law and administrative law include institutions whose
aim is to provide land properties with access to public roads. The institution
provided for by civil law is an easement by necessity (a right of way) which
serves to ensure access to a road for a property which is already deprived of
such access. The prerequisite for establishing an easement by necessity is the
lack of appropriate access of a property to a public road (Article 145 of the Ci-
vil Code). According to one view in the legal doctrine, the lack of proper ac-
cess of a property to a public road does not seem to be the only reason for es-
tablishing an easement by necessity. The prerequisite for establishing an ease-
ment by necessity are also the ,the needs of a property” deprived of access to
a public road. These needs are understood as ,,all the negative properties that
do not allow to properly use the property due to the lack of access, or lack of
adequate access, to a public road”. Accepting this view would lead to the con-
clusion that a right of way could not be required if the lack of adequate access
to a public road did not cause inconvenience to the current owner of the iso-
lated property. This conclusion cannot be accepted.

The Supreme Court formulated a view that, before applying for the
establishment of an easement by necessity, the owner of an isolated proper-
ty should attempt to obtain appropriate access by his own actions. Therefo-
re, it may be considered whether there is an additional reason for a claim for
the establishment of an easement by necessity. This view cannot be accepted.
Even the owner of the property who did not take any steps to obtain appro-
priate access to the public road can make a claim to establish an easement by

54 Cf. Article 93 (3) of the Act on Property Management.
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necessity. However, his claim should be subject to assessment as to its com-
pliance with Article 5 of the Civil Code.

Administrative law includes institutions which are supposed to pre-
vent the creation and existence of land properties without access to a public
road. The Act on Real Estate Management establishes appropriate rights of
way which provide access to public roads for real estate resulting from the di-
vision of land (see Article 93). According to this Article, in the case of division
of real property, access to a public road must be ensured for each plot of land
designed to be separated. The provision of access to a separate plot of land for
a public road can take many forms, including the establishment of road ease-
ments. According to Article 99 of the Act on Real Estate Management, the
division of real estate is made on condition that rights of way are established
when selling the separated plots of land. Failure to fulfil this condition will
affect the validity of the agreement transferring the ownership of the separa-
ted property. The sale of separated real estate without complying with the said
condition will be illegal (Article 58 of Civil Code).

Bibliography

Bieniak Michat, Materialnoprawne aspekty ustanowienia stuzebnosci drogi
koniecznej” Monitor Prawniczy, No.6 (2004): 267-272.

Bladowski Bohdan, Alfred Gola. Stuzebnosci gruntowe i osobiste. Warszawa:
Wydawnictwo Prawnicze, 1988.

Boniczak-Kucharczyk Ewa, Komentarz aktualizowany do art. 99 ustawy o go-
spodarce nieruchomosciami. Warszawa: Lex, 2017.

Burian, Beata, [in:] Kodeks cywilny, Komentarz, ed. Edward Gniewek, Piotr
Machnikowski. Warszawa: Wydawnictwo C. H. Beck, 2014.

Durzyriska Magdalena, ,Podziat nieruchomosci a dostep do drogi publicz-
nej” Rejent, No.6 (2010): 9-22.

Durzyriska Magdalena, Rozgraniczenie i podziat nieruchomosci. Warszawa:
LexisNexis Polska, 2009.

Dziczek Roman, Postgpowanie cywilne w sprawach dotyczqcych nieruchomosci.
Warszawa: LexisNexis Polska, 2010.

Gieral-Siewielec Agnieszka, ,Podzial nieruchomosci budynkowych i lokalo-
wych” Rejent, No.7-8 (2000): 23-47.

Ignatowicz Jerzy, Krzysztof Stefaniuk, Prawo rzeczowe. Warszawa: LexisNe-
xis Polska, 2012.

Klat-Gérska Elzbieta, Komentarz do art. 93 ustawy o gospodarce nieruchomos-
ciami. Warszawa Lex, 2018.

Klat-Gérska Elzbieta, Komentarz do art. 99 ustawy o gospodarce nieruchomos-
ciami. Warszawa Lex, 2018.

Kocon Wactaw, Droga konieczna. Warszawa: Wydawnictwo Prawnicze, 1977.

38 Prawo i Wiez nr 1 (31) wiosna 2020



Michat Zalewski, Providing Land Properties with Access to Public Roads through ...

Kubas Andrzej, ,,Ustanowienie stuzebnosci drogi koniecznej” Nowe Prawo,
No.3 (1966): 339-350.

KuzZniar Anastazy, ,Ustanowienie stuzebnosci drogi koniecznej” Nowe Pra-
wo, No. 10-11 (1977):1440-1448.

Makarewicz Elzbieta, ,,Przeniesienie wlasnosci dziatki bez spetnienia warun-
ku okreslonego w decyzji o podziale nieruchomosci” Monitor Prawni-
¢zy, No.17 (2010): 972-974

Matuszczyk Krzysztof, ,Glosa do orz. SN z 6.04.2004r., I CK 552/03” Prze-
glad Sqdowy, No.4 (20006): 107-113.

Mzyk Eugeniusz, [in:] Ustawa o gospodarce nieruchomosciami. Komentarz, ed.
Gerard Bieniek. Warszawa: LexisNexis Polska, 2005.

Piatowski Jozef, [in:] System Prawa Cywilnego, t. 11, Wlasnos¢ i inne prawa
rzeczowe, ed. Jerzy Ignatowicz. Wroctaw-Warszawa-Krakéw-Gdarisk-
-£.6d7: Ossolineum, 1977.

Rudnicki Stanistaw, Sgsiedztwo nieruchomosci. Krakéw: ,,Zakamycze”, 1998.

Rudnicki Stanistaw, [in:] Stanistaw Rudnicki, Gerard Bieniek, Nieruchomo-
sci. Problematyka prawna. Warszawa: LexisNexis Polska, 2011.

Szydto Wojciech, [in:] Kodeks cywilny. Komentarz, ed. Edward Gniewek, Piotr
Machnikowski. Warszawa: Wydawnictwo C. H. Beck, 2014.

Truszkiewicz Zygmunt, ,Apekty konstrukcyjnoprawne podziatu nierucho-
mosci” Studia Iuridica Agraria, Vol. X (2012): 105-122.

Warciniski Michal, Stuzebnosci gruntowe wedtug Kodeksu cywilnego. Warsza-
wa: Wolters Kluwer Polska, 2013.

Wolanin Marian, W Ustawa o gospodarce nieruchomosciami. Komentarz 2017,
Komentarz do art. 99 u.g.n. Warszawa: Legalis, 2017.

Wo$ Tadeusz, Wywlaszczanie nieruchomosci i ich zwrot. Warszawa: LexisNe-
xis, 2010.

Zaradkiewicz Kamil, W Kodeks cywilny, Vol. 1, Komentarz. Art. 1-449", ed.
Krzysztof Pietrzykowski. Warszawa: Wydawnictwo C. H. Beck, 2015.

Zbiegiei-Turzaniska Anna, [in:] Kodeks cywilny. Komentarz, Vol. 1, Przepisy
wprowadzajqce. Czes¢ ogdlna. Wlasnosé i inne prawa rzeczowe, ed. Kon-

rad Osajda. Warszawa: Wydawnictwo C. H. Beck, 2013.

nr 1 (31) wiosna 2020 Prawo i Wiez 39



Artur Kokoszkiewicz, tukasz Bolesta

Institution of a Whistleblower in the
Polish Legal System — Meaning and
Perspectives in the Area of Public
Administration Activities

The topic of whistleblowers is discussed not only in the area of legal
science, but also in the area of the widely understood journalism. The issue
arouses controversy, and it is sometimes called a return to the dark times of
informing. The supporters of this institution point to the measurable bene-
fits of using it. Authors decided to analyse this issue. They present the institu-
tion of a whistleblower which is planned to be implemented in Poland. They
also attempt to explain the meaning of the institution and its perspectives in
the area of administration. They discuss the historical aspect of the signaller
as well as its potential impact on public administration. The authors believe
that their analysis may be useful in forecasting the opportunities and threats
accompanying the introduction of sygnalists.

Artur Kokoszkiewicz 1. Introduction
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University College of Enterprise tleblower whose implementation is
and Administrasion in Lublin planned for the Polish legal system,

ORCID - 0000-0001-8914-183 together with an attempt to explain

its meaning and perspectives in the
m | area of administration activities. We
tukasz Bolesta pay special attention to the presen-

tation of the historical and legal as-

%ﬁl'.:fC[:Z: Skodowska University pect of the discussed institution and
in Lublin its potential impact onpublic admin-

istration. We recognize that the ex-
ORCID - 0000-0001-9336-4302 perience gained from analyzing this
Key words: f:ontext may F.)rlove useful in forecast-
whistleblowing ing opportunities and threats accom-

panying the introduction of whis-
httpS://dOi.Ol‘g/l0.36128/p1‘iw.vi31.82 tleblowers into the POIISh legal SYS—
tem. This is a highly controversial
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and discussed issue, not only in the area of legal sciences, but also in widely
understood journalism. The issue arouses controversy, and by some debat-
ers it is called a return to the dark times of informing', in turn, the sup-
porters of this institution point to the tangible benefits of using it. This pu-
blication was written under the implementation of the research project No.
2017/25/N/HS5/00563 entitled ,,In Search of a Model for the Legal Protecti-
on of a Whistleblower in the Workplace“ financed by National Science Cen-
tre in Poland.

2. Meaning of the term ,,signalman” (,,whistleblower”)?

In the Polish Language Dictionary PWN we read that “a signalman
is a person who transmits and receives signals using appropriate devices™. We
can also find there the related notion of a ,whistleblower”, defining a person
revealing secret conspiracies, illegal connections, actions of people who want
to leave their activities in hiding. ,There were many signalers: pane, rail, but
none of them dared to cross the barriers of general vocabulary, they remai-
ned in specialist. Our new signalman will probably find out differently in the
dictionary. Will he be there?”. Asks the linguist prof. Jerzy Bralczyk adding
that there are some problems with a good translation of the English word
,whistleblower” into Polish®.

Currently, in the cultural circle of democratic legal states of the West-
ern model, the term ,whistleblowinger” is often used to refer to the ,whistle-
blower”. The term comes from England, where it was associated with alarm-
ing the escape of the perpetrator from the scene of the event and literally
means ,blowing in the whistle”. It seems that the purpose of this signal was
to inform other policemen and passers-by about the incident.

A whistleblowinger is a ,man who draws attention to misconduct in an
enterprise, informing his superiors about it or even leaving the company™. In

1 Marek Wecowski, Dylemat wigznia: ostracyzm ateriski i jego pierwotne
cele (Torun: Wydawnictwo Naukowe Uniwersytetu Mikotaja Koperni-
ka, 2018), 57, where it was stated that ,the demagods and sykophants
played the worst role”.

2 In Polish, the most precise translations into English are ,signalman” or
Lwsignalist”. However, the terms “whistleblower” or ,whistleblowinger”
are commonly used. In this article, we use this term interchangeably.

3 Stownik jezyka polskiego, ed. W. Doroszewski. <sjp.pwn.pl>, [accessed:
27.07.2019].

4 Jerzy Bralczyk, ,Sygnalista” Gazeta Wyborcza, 9 December 2017.

5 Robert Patterson, Kompendium termindw z zakresu rachunkowosci po

polsku i angielsku, transl. Ewa Kieres (Warszawa: Wydawnictwa Akade-
mickie i Profesjonalne: Polska Akademia Rachunkowosci, 2008), 57.
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popular science discourse, it is claimed that ,,a whistleblower is a person who
publicises activities which in her opinion is most likely illegal or dishonest
(...). The signalman informs the public about embezzlement, corruption acts,
violations of laws and similar irregularities taking place in an organization in
which He works. It is a specific informing that a given employee reports to
persons responsible for ethical and disciplinary matters cases of dishonesty,
dishonesty or violation of ethical principles or law by other employees. Often
the consequence of such an act is mobbing: the whistleblower may have prob-
lems in his work environment, suffer persecution and humiliation by superi-
ors and associates™.

Currently, Polish literature also uses the terms ,signalor”, ,whistle-
blower”, ,denunciator”, ,informer in good faith” or ,informer” interchange-
ably, but due to the negative connotation, these proposals have not received
broader approval’. Whistleblowers are commonly considered to provide in-
formation about irregularities in the place of employment to persons or in-
dividuals able to take effective action to stop these practices. Such anomaly
may be breaking the law or threatening the public interest (eg fraud or cor-
ruption). It is also worth citing the definition of the United Nations Conven-
tion against Corruption ratified by Poland on September 15, 2006°, which
art. 33 per person reporting (reporting person) considers a person who ,,reports
in good faith and on a reasonable basis to the competent authority all events
related to offenses established in accordance with this Convention”.

The concept of whistleblowing can specify different types of activi-
ties. These can be internal, external, anonymous, voluntary activities. They
can be run by current (or even sometimes former) members of the relevant in-
stitutions. Key features that should distinguish whistleblowers are: acting in
good faith (and not, for example, as part of revenge or for financial gain) and
actions taken in the public interest. In doctrine’ the following characteristic
features of whistleblower operations are distinguished:

a)  unexpected discovery of actions violating the law or binding ethical and
moral rules;

6 heeps://len.wikipedia.org/wiki/Sygnalista_(demaskator),
[accesed: 25.07.2019].

7 Marcin Wujczyk, ,Podstawy whistleblowingu w polskim prawie pra-
cy” Przeglad Sqdowy, nr 6, (2014), 114; Marta Derlacz-Wawrowska,
»Whistleblowing a ochrona informacji poufnych pracodawcy”, [in:] Pra-
wo pracy. Refleksje i poszukiwania. Ksigga jubileuszowa Profesora Jerzego
Wratnego, ed. Gertruda Usciriska (Warszawa: IPISS, 2013), 390.

Dz. U. 2007 No. 84, item 563.

Sport bez korupcji. Podrecznik dobrych praktyk, ed. H.-M. Arndt,
D. Miebach (Warszawa: Ministerstwo Spraw Wewngtrznych i Admini-
stracji, 2008), 306, for: Wujczyk, Podstawy, 115.
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b)  being motivated by noble motives in deciding whether to reveal your di-
scovery (the good of the employer and the desire to protect people who
have been harmed as a result of detected abuses);

o  informing about irregularities detected. In the first place, the notifica-
tion should be directed to the superiors / employer. If such actions fail,
then it is only possible to go out with the information ,,outside” — to the
appropriate institutions or public opinion;

d) danger to your own situation. Whistleblower often meets negative rea-
ctions from colleagues and the employer. This may result in mobbing,
unfair punishment, or even loss of employment.

The signalman deciding to take any action undoubtedly faces many
dilemmas. When should the public interest be above loyalty to the employer
and co-workers? Are ethical denunciations a manifestation of employee’s loy-
alty towards the employer or rather disobedience/betrayal? In addition to le-
gal problems, these are certainly moral dilemmas of an informant who has to
weigh up interests and values'.

3. Whistleblower — historical and legal aspect

It needs to be emphasized that the institution in question is certainly
not new and was already known to the ancient legal order; Greek and Ro-
man.

For example, in the legal system of Athens there was an institution
of sykophant, from Greek: Xvko@aving, sykophdnteés, which literally means
»point to the figs”". “The sycophant called a caretaker at the Athenians, fol-
lowing the industrialists who exported and sold figs from Attiki (Greek:
Syka) against the existing ban and reporting power. In the aftermath of time,
the expression of every freak and impostor was accused of accusing others of
harming them from malice or for profit. This class of people, quite numerous
from Pericles, nested in Athens, where the greatest contempt existed”'*. In
other words, ,,the name of the sykophants in the ancient Greeks was swapped
for the temples and the bakers, which advises them to eat the sweet figs of

10  Lucja Kobron, ,Whistleblower — straznik warto$ci czy donosiciel?” Pale-
stra, No. 11-12 (2013): 296-301.

11 See Wiadystaw Kopaliniski, Stownik wyrazéw obcych i zwrotéw obcoje-
gycznych, (Warszawa: Wiedza Powszechna, 1978), 305. See also: Guy
Rachet, Stownik cywilizacji greckiej, przet. E. Papuci-Wtadyka (Katowi-
ce: Wydawnictwo Ksiaznica, 2006), 367.

12 Encyklopedyja powszechna, Vol. XXIV (Warszawa: S. Orgelbrand, 1867),
442-443,
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those whom they flattered. Syka, in Greek fig, and the sykofant originally in
Attica meant the deliverer of industrialists, exporting non-priced figs™".

At the same time, the legal dichotomy of the institution in question
is somewhat noticeable. It is pointed out in the literature that ,in ancient
Greece, which was an inestimable laboratory of democracy (...), sycophants,
voluntary prosecutors, were half-private and half-institutionally”. It seems
that the institutionalization of sykofants was favored by the lack of the office
of public prosecutor, while ,|someone” such a function — in the important for
the nature of business activity in the area of the state’s activity — had to exer-
cise. At once with the spreading of denouncing to other areas of public life,
there is a need to legally protect the interests of the accused; a process called
a graph of sykofantias served it".

The Roman legal order also knew the similar institution. ,,Delator,
this is what the Roman Emperors called every accuser who accused citizens
for private gain, often even falsely and who made such formal craftsman-
ship. The emperors favored such delators, although some, especially the later
ones, got to know the resulting (original spelling, editor’s note AK) abuse,
they tried to curb it. Today, similar delators call themselves denunciants, or
simply spies”®.

Also the Polish legal order knows the institution of the signalman,
but “attempting to polish the latin phrase delator — it was called a report-
ing or even informer”". Explaining this term in the literature, it is pointed
that ,this was usually called every plaintiff or plaintiff in criminal cases, i.e.
in which the respondent could answer his head and, as the Poles said, ,the

13 Marian Dubiecki, Historya Stanéw Zjednoczonych: Rys dziejow od
r. 1788 do r. 1865, Vol. IV (Warszawa: Wydawnictwo Michala
Gliickberga 1878), 16.

14 Bronistaw Lagowski, Duch i bezdusznos¢ Trzeciej Rzeczypospolitej (Kra-
kéw: Universitas, 2007), 56.

15 Aristotle, Political system of Athens, 76. <libertarianin.org/Ebooks/Ar-
istoteles/Aristoteles-Ustr6j%20Polityczny%20Aten.pdf>, [accessed
25.07.2019] and in own materials. It was pointed out, among others,
that ,In the sixth stage, apart from the matters mentioned above, they
also order a vote by raising their hands on ostracism, namely whether
it must be carried out or not, then on taking legal action against syko-
fants, on the part of the Athenians like meta”.

16 Encyklopedyja powszechna, Vol. VI (Warszawa: S. Orgelbrand, 1867),
918.

17 Marian Mikotajczyk, Na drodze do postania procesu mieszanego: zmiany
w polskim procesie karnym w latach 1764-1794 (Katowice: Uniwersytet
Slaski, 1991), 62.
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throat”. In matters of offended majesty and treason, the accuser was the ac-
cuser, and the informer stood as a witness whose first name must have been
mentioned in the lawsuit: in the first instance, the informer had to stand in
court, if he did not stand, the court suspended the verdict and issued only the
sentence about the infiltrator: Teneri adesse delator. In the applause, the in-
former could not stand and everyone was allowed to stand against the appeal,
so long as he made a warranty (vadimonium) that in the event of losing the
penalty for unjust accusation he would suffer. It was even closed to the tower
so that it would lose if it did he did not escape the punishment for insult: only
a nobleman could be accused of appropriating nobility. Among the laws on
delinquents there were, for example: 1) Delator, commanding the deputativ
of the purchase or sale of goods during his sitting at the tribunal, gains 2000
fines; 2) To the Delator who will prove vacua spatia, that is, leave clean paper
in the records of the land or city office, a land writer or town regent will be
forced to pay it 2,000 fines™®.

Interestingly, in a somewhat similar way to the ,Polish delator”
known from the Athenian legal order ,according to the regulations of 3 and
17 V1, as well as the Lithuanian Uniwersal of 24 IV37 (...) he could start the
trial before the courts on an equal or almost equal basis with the prosecutors
public™.

In summary, the whistleblower institution, although not homoge-
neous and variously called, has its historical and legal roots. It seems, al-
though it is a field for historical research within Polish philology, that the
currently negatively marked semantic meaning of the term ,informer” was
originally neutral, meaning notifying about irregularities in good faith, for
the protection of public order. The attention is also drawn to the tendency to
disseminate legally accepted informers, to wider than originally expressed ar-
eas of social life. Such observations may lead to a legislative postulate for the
legislator, the need for precisely defined boundaries of this institution as well
as methods of effective protection against groundless accusations along with
sanctions for raising them.

Particular emphasis is placed on the fact that whistleblower activi-
ties have an impact on the perception in the society — historical experience
— completely different in, for example, the United States from post-Soviet
countries, not omitting the period of German occupation during World War
I1. The informers were perceived by the society in totalitarian countries in

18 Wielka encyklopedya powszechna ilustrowana, Vol. XV, ed. ]. Aleksan-
drowicz, Warszawa 1895, 268. See also: Inwentarz Praw, Statutow, Kon-

stytucyi Koronnych Voluminow legum: Przedruk wydania xx. Pijaréw, do
tomow I-VI, Warszawa 1789, 48.

19 Krakowskie studia prawnicze, Vol. XIV-XV1II, Warszawa 1981, 97 and n.
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a negative light as ,sellers”, ,kapusie” or ,traitors of the nation”’. Therefore,
in the eyes of many citizens of these countries, the boundary between the
ethical informer and the negative informer is blurred. It seems that a whistle-
blower may be universally perceived positively also in Poland, however his ac-
tivity must be assessed only through the prism of disclosed information and
its motivation (good faith)*. Whistleblowing has been undergoing the great-
est development in common law countries, where over the years “ethical de-
nunciations” as well as informers have often been taken care of by the state?”.

4. Legal protection of whistleblowers

It should be noted that many countries in the world have created a le-
gal protection model for whistleblowers. Legal regulations regarding whistleb-
lowing survived the greatest development in the United States, where in the
19th century, a law was introduced to protect persons who reported irregula-
rities®. Curently, this act provides for measures to combat abuse against the
federal government, but originally provided protection to legal informers who
disclosed frauds against the Union’s forces during the Civil War. Today, the
most important act in the subject matter in the United States is the Whistleb-
lowing Protection Act of 1989, which only applies to employees of federal ser-
vices. In contrast, some private sector employees have been covered by speci-
fic laws, such as the Sarbanes Oxley Act** from 2002 (imposes on internatio-
nal corporations with the participation of American companies or listed on
the American stock exchanges the obligation to introduce internal whistleb-
lowing procedures).

20 Kobron, Whistleblower, 296.

21  Siddhartha Dasgupta and Ankit Kesharwani, ,Whistleblowing: A Sur-
vey of Literature” The IUP Journal of Corporate Governance, No. 4
(2010): 57-70, for L. Kobron, Whistleblower, 296.

22 Mary Dodge, ,Whistleblowers”, [in:] Encyclopedia of white-collar and
corporate crime, Vol. I-1I, ed. Lawrence M. Salinger (Thousand Oaks:
Sage Reference, 2005), 860.

23 False Claims Act, Title 31 of the United States Code, § 3729-3733, also
referred to as ,Lincoln Law”. The text of the Act is available at: http://
www.justice.gov/civil/docs_forms/C-FRAUDS_FCA_Primer.pdf, [ac-
cessed: 25.07.2019].

24  Corporate and Criminal Fraud Accountability Act, Public Law 107-
204, July 30, 2002, 200218 USC Section 1514A. The text of the act is
available at: http://www.osha.gov/dep/oia/whistleblower/acts/ccfa.html,
[accessed: 25.07.2019].

46 Prawo i Wiez nr 1 (31) wiosna 2020



Artur Kokoszkiewicz, tukasz Bolesta, Institution of a Whistleblower in the Polish ...

In some countries, rules on whistleblowers have a wider range, e.g. in
Norway” the protection of employees who disclose irregularities is included
in the general act relating to all employee matters and covers both the public
and private sectors®.

The need to create a whistleblower protection model is increasingly
being signaled, both internationally and in our home yard. On April 23rd,
2018, the European Commission published a draft directive on the protec-
tion of persons reporting breaches of EU law”. Not only employees, but also
self-employed, shareholders in companies, managers, volunteers, unremuner-
ated trainees, and all persons working under the supervision and manage-
ment of contractors, subcontractors and suppliers related to a given compa-
ny will benefit from the protection. It also follows from its provisions that
the whistleblower will be protected against any forms of direct or indirect re-
taliatory actions taken by the employer, including dismissal, degradation, ob-
struction or omission in promotions, reduction of remuneration, imposition
of a disciplinary penalty, early termination of employment or negative peri-
odic assessment. The draft directive also provides for the obligation to intro-
duce systems of internal reporting of violations or abuse of law or other unfair
behavior in the workplace.

The sources of legal protection for whistleblowers among Polish regu-
lations can be sought in art. 100 § 2 point 4 of the k.p.?®. This provision im-
poses an obligation on the employee to care for the welfare of the workplace
and to protect his property and to keep confidential information, the disclo-
sure of which might expose the employer to detriment. As part of this obli-
gation, an employee is obliged to undertake, in the interest of the workplace,
certain activities that do not go beyond or exceed the content of the employ-
ment relationship, both on the basis of the employer’s order and on his or her
own initiative””. Undoubtedly, this is the duty of the employee to signal per-

25 Act of 17 July 2005, No. 62, as amended by the Act of 19 July 2009,
No. 83, Acting to working environment, working hours and employ-
ment (Working Environment Act). The text of the Act is available at:
heep://www.arbeidstilsynctno/binfil/download2.php? Tid = 92156, [ac-
cessed: 25.07.2019].

26 Derlacz-Wawrowska, Whistleblowing a ochrona, 396.

27  Proposal for breaches of Union law (COM (2018) 218 final) (2018/0106
(COD)) (Whistleblower Protection Directive).

28 The Act of June 26, 1974, the Labor Code, Dz. U. 2018 item 917 with
changes.

29 Andrzej Chobot, ,Legal and social characteristics of the good of the
workplace”, Legal, Economic and Sociological Movement, No. 2 (1984):
101-102.
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ceived irregularities in the workplace, which is confirmed by the case law of
the Supreme Court.

It is also necessary to pay attention to the regulation regulated in
art. 100 § 2 point 6 of the k.p., the obligation to observe the rules of so-
cial coexistence. According to the authors of the obligation to comply with
the principles of social coexistence, the duty of actions described as whistle-
blowing should be deduced, i.e. the obligation to disclose behaviors that vio-
late these principles. In addition, pursuant to art. 304 of the Code of Crim-
inal Procedure™ each person who has obtained information about a crime
prosecuted ex officio has a social obligation to notify the prosecutor or the
Police. This obligation is not subject to any legal sanctions in the event of
omission, while its violation may involve social consequences (exclusion,
marking)®. The exceptions are some of the offenses listed in art. 240 § 1 of
the Criminal Code* (including genocide, coup d’état, espionage).

On the basis of these considerations, it should be noted that art. 115
§ 13 item 4 of the Penal Code confers the status of a public official to a per-
son who is an employee of a government administration, another state author-
ity or local government, unless he performs only service activities, and to an-
other person to the extent that he is authorized to issue administrative deci-
sions. However, in accordance with art. 304 § 2 of the Criminal Code, state
and local government institutions, which in connection with their activities
learned about a crime prosecuted ex officio, are obliged to immediately no-
tify the prosecutor or the Police and take necessary actions until the organ
is appointed to prosecute crimes or until this body has an appropriate order
to prevent smearing of evidence and evidence of crime.According to the ver-
dict of the Supreme Court of February 12, 2008%, in the event of failure to
fulfill the obligation in the form of submitting a notification referred to in
art. 304 § 2 of the CPC, a public official will be subject to criminal liability
pursuant to art. 231 § 1 of the penal code®.

As indicated above, in Polish law, there are some provisions regarding
the reporting of irregularities in the workplace, but they are included in va-
rious legal acts and are characterized by inconsistency and incompleteness. In

30 The Act of June 6, 1997. The Code of Criminal Procedure, Dz. U. 2017
item 1904 with changes.

31 Derlacz-Wawrowska, Whistleblowing a ochrona, 396.

32 The Act of June 6, 1997, the Penal Code, Dz. U. 2017 item 2204 with
changes.

33 WA 1/08 of the volume OSNKW 2008 item no. 31, 71.

34 Article 231 § 1 of the Penal Code provides: ,,A public official who, act-
ing beyond his or her authority or acting to the detriment of a public or
private interest, shall be punished by imprisonment of up to 3 years”.
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addition, which confirms the judicature, they do not guarantee effective pro-
tection for whistleblowers®.

The lack of a comprehensive regulation of whistleblowing in Polish
law causes attempts to fill this gap with internal acts and practices established
by individual employers. An example is the various codes of ethics, which in-
dicate the obligation of employees to respond to any irregularities or actions
that violate generally accepted norms?®.

Particularly noteworthy are the anti-mobbing and anti-discrimina-
tion policies. They are aimed at preventing the occurrence of such types of
activities and constitute protection of the employer against accusations of
inaction. Undoubtedly, they make it easier for employees to report detected
fraud in the workplace. Among the internal procedures, it is also worth dist-
inguishing telephone lines of trust or special mailboxes. Such solutions allow
to quickly and (usually) anonymously signal detected irregularities, pass su-
spicions or report the fact of being subject to harassment or mobbing.

In Poland, whistleblower functions are often performed by trade
union activists. According to art. 3 of the Trade Unions Act”: ,No one can
suffer negative consequences because of belonging to Relationship profes-
sionally or staying outside of it or exercising a trade union function. In par-
ticular, this can not be a condition for establishing an employment relation-
ship and being in employment and for promoting an employee”. Trade union
activists enjoy greater legal protection than a regular employee, which enables
greater activity in the field of informing about irregularities in the place of
employment.

The factors conducive to the activity of whistleblowers in our country
should also include the possibility of anonymity by the employee submitting
a complaint to the authorities of the National Labor Inspectorate.

On the basis of these considerations, it should be noted that, despite
some favorable factors, the lack of comprehensive legal regulation of whistle-
blowing institutions in our country, combined with social conditions in the
form of negative perception of this phenomenon by a large part of society,
constitutes a significant barrier to using signaling as an effective surveillance
tool on irregularities such as in public administration.

35 Anna Wojciechowska-Nowak, Ochrona prawna sygnalistow w doswiad-
czeniu sedzidw sqdéw pracy. Raport z badarn (Warszawa: Fundacja im.
Stefana Batorego, 2011), 25.

36  Wujczyk, Podstawy, 118.

37 'The Law of May 23, 1991 on trade unions, Dz. U. 2015, item 1881 with
changes.
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5. Draft law on transparency of public life

An opportunity to regulate the discussed issue may turn out to be
a draft law on transparency of public life’®. On the website of the Govern-
ment Legislation Center on January 8, 2018, the latest version of the draft of
this bill appeared (already the fourth).

It contains the following definition of a whistleblower: ,,a natural per-
son or entrepreneur whose cooperation with the justice system consisting in
reporting information about the possibility of committing a crime by an enti-
ty with whom he is bound by an employment contract, professional relation-
ship or other contractual relationship may adversely affect his or her life si-
tuation, professional and material, and which the prosecutor has granted the
status of whistleblower”. According to art. 65 draft regulations, the signatory,
with whom it was dissolved as a result of reporting information, without the
consent of the prosecutor:

1)  employment relationship or business relationship, he is entitled to com-
pensation from the party terminating the employment relationship in
the amount of twice the annual salary charged by the signaller at the last
position held;

2)  the contract, he is entitled to compensation from the party terminating
the contract in the amount of the total payment due to the signatory
specified in the content of this contract and not paid until the date of
termination of the contract.

Concerns may arouse art. 79 of the draft of the above-mentioned Act,
which states that in the event of conviction of the perpetrator for a signaled
offense, the court may order a gratuity for the person who obtained the status
of whistleblower or for the enterprise he runs. Doubts arise as to whether sig-
naling in order to obtain a financial gratification in the form of an exagger-
ated by a court may be considered as acting in good faith.

6. Summary

In conclusion, the whistleblower institution can be of great impor-
tance in the practice of public administration. It depends, of course, on the
final shape of the legal act in this respect.

It is worth paying attention to the polarization of positions in this
area; on the one hand (positions “in favor”) it is indicated that such an insti-
tution has historical and legal roots, is desirable and contributes to combating
undesirable phenomena, and on the other (,,anti” positions) there is contempt
for informers, its unambiguously negative character and rooting in the dark
practice of totalitarian systems.

38 On the website of the Government Legislation Center on January 8,
2018, the latest version of the draft law on transparency of public life
appeared.
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Particular attention should also be paid to art. 79 of the draft law,
which reads: ,In the event of conviction of the perpetrator for the offense
specified in 228-230a, art. 231 § 2, art. 250a, art. 258, art. 277a, art. 286,
art. 296-297, art. 299-301, art. 303, art. 305 or art. 311, the court may order
a gratuity for the benefit of the person who obtained the status of whistleb-
lower or for the benefit of the enterprise he is running”. For, as the legitimate
questions seem, do the signaling for its effectiveness include a contract ele-
ment (,something for something”, financial reward for indicating irregulari-
ties), or should such a solution be avoided due to moral dilemmas and expe-
rience? History dictates.
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Grzegorz Koziet

Legal Status of Succession
Manager in Terms of Polish Law

The author studies the legal status of a succession manager in Polish law. From the
perspective of the origins and objectives of the institution of succession in Polish, he outlines
the legal character of the civil-law representation of the inheritance owner by the succes-
sion manager, the characteristics of the succession manager as a civil law substitute com-
pared to the powers of the holder of a commercial general power of attorney (prokurent)
as a civil-law deputy of the entrepreneur and the consequent scope of power of attorney
of the succession manager, the question of the liability of the succession manager for da-
mage resulting from improper management and the waiver of the liability of the succession
manager for the liabilities incurred on behalf of the owner of an enterprise in succession, as
well as the conclusions from the deliberations (analysis). The author primarily uses the for-
mal-dogmatic method for generally applicable law and all other available methods of legal
interpretation.

Grzegorz Koziet 1. Introduction

A survey carried out in Po-
Professor at Maria Curie-Sklodowska land b}’ the Institute of Family Bu-
University in Lublin siness (Instytut Biznesu Rodzin-
nego) before the entry into force of

ORCID - 0000-0002-7226-908X the Act of 5 July 2018 on succession

Key words: management of a natural person’s
legal status, scope of powers, succession enterprisel, shows that as many as
manager 70% of owners of family businesses

want to hand over their businesses to
their legal successors, but 41.5% of
them did not think about how to do
this, 31% were interested in the issu-

https://doi.org/10.36128/priw.vi31.80

es of succession, but have no preci-
se plan of action. Only 9.2% of the

1  Journal of Laws of 2018, item
1629, hereinafter: SMNPE.

nr 1 (31) wiosna 2020 Prawo i Wiez 53



Civil Law and Commercial Law ...

respondents said they were well prepared to pass their businesses on to their
successors?.

With the death of an entrepreneur, who is a natural person’ the legal
existence of the enterprise as an ,economic organism” is de facto terminat-
ed. This entails a number of problems in the areas of private and public law,
which in practice made it impossible or significantly hindered the continua-
tion or resumption of business activity by legal successors of the entrepreneur.
The most important of these included: 1) absence of a ,decision-making cen-
tre” — one person authorised to run the business and independent representa-
tion of all legal successors; 2) limited possibilities to use, even temporarily, the
entrepreneur’s business name, which identifies not only him personally, but
also his enterprise in legal transactions; 3) expiry of employment contracts
concluded by the entrepreneur and, as a rule, expiry of the powers of attorney
granted to employees and collaborators; 4) expiry or lack of actual possibility
to perform civil law contracts related to the activity of the enterprise; 5) ex-
piry of administrative decisions necessary to conduct a given type of business
activity (e.g. concessions, licenses and permits); 6) limited possibility for the
takeover of fiscal rights and obligations; 7) difficulties with the access to the
bank account held for the purposes of the enterprise’s activity and with using
funds therein; 8) obligation to return public aid received under agreements
which have not yet been performed, in full, together with interest, from the
date of its transfer by the financing entity*.

Moreover, the procedures related to ascertainment of acquisition of
the estate of the deceased person and to its partition, especially in the event of
inactivity, lack of agreement or cooperation between heirs, often took many
months. Until a decision on the ascertainment of acquisition of the estate (or
specific bequest) of the deceased person becomes final, or until the registra-
tion of an inheritance certification deed, and in practice - until the partition
of the estate of the deceased person covering the enterprise — the running of
the enterprise is often prevented by the lack of an entity authorised to man-
age it, i.e. to independently and smoothly take basic business decisions. Even
if there is a will to continue the business relationships of the deceased entre-
preneur or to take over his/her site by one or some of his/her successors, the
chances of continuing the business are strongly dependent on a number of

2 See Grounds for the draft Act on succession management of a natural
person’s enterprise, 5, http://www.sejm.gov.pl/Sejm8.nsf/druk.xsp?nr=
2293, [access: 31.08.2019].

3 On the definition of an entrepreneur see wider Grzegorz Koziet, [in:]
Prawo przedsigbiorcéw. Przepisy wprowadzajgce do Konstytucji Biznesu.
Komentarz, ed. Grzegorz Koziet (Warszawa: Wydawnictwo C. H. Beck,
2019), 38-50.

4 See more: Grounds for the draft Act, 5-6.
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circumstances that affect the efficiency of inheritance procedures. This prob-
lem also affects third parties: contractors, consumers, employees of the de-
ceased entrepreneur, who must await the final determination of the circle of
heirs and the settlement of formalities in order to seek their claims, exercise
their rights or engage in further cooperation’.

The primary purpose of the regulation was to ensure that entrepre-
neurs, being natural persons, are able to ensure business continuation after
their death, taking into account that the enterprise should be seen as a legal
good of economic and business value but also of social value.

The additional purpose of the regulation was to reinforce the pro-
tection of third-party rights related to running the enterprise, including, in
particular, employees, contractors, consumers and other entities cooperating
with the entrepreneur. Under the legislation applicable prior to the entry into
force of the Act of 5 July 2018 on succession management of a natural per-
son’s enterprise, even though third parties were formally entitled to claims or
powers relating to the entrepreneur after the death of the entrepreneur, the
possibility of their exercise was put off for some time or even became illusory.
This is because the group of persons against whom claims can be raised (e.g.
under the statutory warranty or guarantee) or to whom representations can
be submitted, was not defined for a long time.

By continuing to operate a business that will continue to generate
profits, jobs will be preserved, consumers will be able to exercise their rights
more easily, obligations towards contractors and public-law obligations will
be settled, and the continuation will enhance the chances of further develop-
ment of the enterprise, sometimes built by personal endeavour of the entre-
preneur and his family members for many years®.

2. Succession manager as a civil-law substitute of the enterprise owner.
Legal nature of the substitution by succession manager

The legal status and powers of succession manager arises from the Act
of 5 July 2018 on succession management of a natural person’s enterprise, na-
mely the provisions of Chapters 2, 4, 5, 6 of this Act, i.e. Articles 6 to 12 and
Articles 17 to 35 of the SMNPE.

Succession manager is the indirect substitute” of the owner of an en-
terprise in succession, acting in his/her own behalf and for the owner (Article

5 Ibidem, 6-7.
Ibidem, 8.

7 On the structure and types of indirect and direct representation wider
see in particular Mieczystaw Piekarski, [in:] Kodeks cywilny. Komentarz,
ed. Jozef Ignacy Bielski, Janusz Pietrzykowski, Zbigniew Resich,
Vol. I (Warszawa: Wydawnictwo Prawnicze, 1972), 231; Katarzyna
Kopaczynska-Pieczniak, [in:] Kodeks cywilny. Komentarz, Vol. 1, Czes¢
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21 par. 1 of the SMNPE)®. This applies both to private (civil) substantive
law and to civil, administrative (including fiscal) and judicial-administrative
procedural law (Article 21 par. 2 of the SMNPE) — succession manager may
sue and be sued in matters arising from the business carried out by the en-
trepreneur or running the enterprise in succession and to participate in pro-
ceedings with this regard. This distinguishes the nature of the substitution of
succession manager from the legal nature of the substitution of direct substi-
tutes, i.e. legal representatives (Article 95 of the Act of 23 April 1964 — Civil
Code’), attorneys-in-fact (Article 98 of the CC) or holders of a commercial
power of attorney (Article 109(1) of the CC) who act on behalf of and for the
substituted person.

The owner of an enterprise in a succession, within the meaning of Ar-
ticle 3 of the SMNPE, is: 1) a person who, in accordance with a final judicial
decision on the determination of the acquisition of a succession, a registered
act of certificate of succession or a European inheritance certificate, has ac-
quired the tangible and intangible assets referred to in Article 2 par. 1 of the
SMNPE (as the so-called enterprise in succession — tangible and intangible
assets intended for the pursuit of economic activity by the entrepreneur, con-
stituting the property of the entrepreneur as of the moment of his death), on
the basis of statutory inheritance of under a testament, or where the person
acquired the enterprise or share therein based on a specific bequest; 2) the
spouse of the entrepreneur in the case referred to in Article 2 par. 2 of the
SMNPE, entitled to the share in the enterprise in succession (if, at the time of
the entrepreneur’s death, the enterprise within the meaning of Article 55(1)
of the CC was wholly owned by the entrepreneur and his spouse); 3) a person
who has acquired the enterprise in succession or a share in the enterprise in
succession directly from the person referred to in points 1 or 2 above, includ-
ing a legal person (i.e., a company — limited liability company, simple joint

ogdlna, ed. Andrzej Kidyba (Warszawa: Wolters Kluwer Polska, 2012),
595 in.

8  Similarly: Katarzyna Kopaczyriska-Pieczniak (,Status prawny zarzadcy
sukcesyjnego” Przeglgd Prawa Handlowego, No. 12 (2018): 4-11), in
whose opinion the succession manager is sui generis indirect substitute
of the owner (owners) of the enterprise in succession; Joanna Derlatka,
,Udzial i status zarzadcy sukcesyjnego w sadowym postgpowaniu
egzekucyjnym” Przeglad Prawa Egzekucyjnego, No. 5 (2019): 5-31, which
includes the succession manager in the group of managers of succesion
property and states that the subject scope of this board is strictly
defined and limited to the enterprise in succesion; Konrad Kopystyniski,
»Zarzadca sukcesyjny jako przedsigbiorca” Przeglad Ustawodawstwa
Gospodarczego, No. 6 (2019): 18-24.

9  Journal of Laws of 2019, item 1145, hereinafter: CC.
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stock company, or a joint-stock company) or the organisational unit referred
to in Article 33(1) § 1 of the CC (i.e., in particular, a commercial partner-
ship: general partnership, professional partnership, limited partnership, lim-
ited joint-stock partnership), to which the enterprise was brought in as a con-
tribution, where, after the death of the entrepreneur, that enterprise or share
therein has been disposed of (through an action inter vivos — done between
the living)'°.

As an indirect substitute, succession manager, for the matters aris-
ing from running an enterprise in succession, uses the business name of the
entrepreneur with the addition “in succession” — Article 17 of the SMNPE
(that is to say, he/she operates under the business name of the person being
substituted, unlike a typical indirect substitute, who acts in his own for the

10 According to art. Article 2 par. 3 of the SMNPE, the enterprise in
succession shall also include tangible and intangible assets intended for
the pursuit of economic activities acquired by the succession manager or
on the basis of the activities referred to in Article 13 of the SMNPE (i.e.
maintenance activities), in the period from the time of the entrepreneur’s
death until the date of expiry of the succession management or the
expiry of the power to appoint a succession manager; more broadly
on the concept of ,enterprise in succession”, see Jerzy Bieluk, Ustawa
0 zarzqdzie sukcesyjnym przedsi¢biorstwem osoby fizycznej. Komentarz
(Warszawa: Wydawnictwo C. H. Beck, 2019), 11-15; on the general,
civil-law category of enterprise and the meanings thereof, see: Andrzej
Kidyba, Prawo handlowe (Warszawa: Wydawnictwo C. H. Beck, 2016),
35-36; Renata Swirgoﬁ—Skok, lin:] Kodeks cywilny. Komentarz, ed.
Mariusz Zatucki (Warszawa: Wydawnictwo C. H. Beck, 2019), 159-
161. Maintenance activities are, in turn, the activities taken from the
moment of the entrepreneur’s death until the day of establishment of
the succession management, and where the succession management has
not been established — until the date of expiry of the right to appoint
a succession manager, activities necessary to preserve the assets or
the possibility of running the enterprise in succession, consisting in
particular of: 1) satisfying due claims or receiving receivables that arise
from the entrepreneur’s obligations related to the conduct of business
that arose before his death; 2) disposing of tangible current assets
within the meaning of Article 3 par. 1 19 of the Accounting Act of
29 September 1994 (consolidated text: Journal of Laws of 2019, item
351). The category of maintenance activities also includes activities of
ordinary management in the field of business run by the entrepreneur
before his death, if the continuity of this activity is necessary to preserve
the possibility of its continuation or to avoid serious damage (Article 13

par. 2 of the SMNPE).
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person being substituted, and also unlike a typical direct substitute, who acts
in the name and on behalf of the person being substituted). It should be not-
ed here that the business name of an entrepreneur who is a natural person is
in accordance with Art. 43(4) of the CC his/her forename and surname, e.g.
Jan Kowalski. This business name may of course contain — in addition to the
body of the name thus defined — also optional elements (additions), whose
basic function is to make the entrepreneur’s business name more specific, in
particular by indicating features relating to the entrepreneur (pseudonym)"
or the area of his/her business, the place of business or other terms freely cho-
sen'?, e.g. kitchen furniture factory, elegant shoe retailer, etc. In matters aris-
ing from running the enterprise in succession, the succession manager may,
for example, use the business name: Kitchen furniture factory Jan Kowalski
»in succession”, in which the term ,,in succession” is a special obligatory addi-
tion. Operating under the current business name of the entrepreneur — a nat-
ural person, is therefore an element of substitution by the successor manager,
characteristic of direct substitution, whose typical example under Polish law
is, as mentioned above, representation, power of attorney or general commer-
cial power of attorney (prokura). This can lead to a conclusion of a mixed na-
ture of this substitution or to the conclusion that it is an indirect (as a rule)
substitution with elements of direct substitution.

3. The features of the succession manager as an indirect civil-law substi-
tute of an entrepreneur similar to the features of a holder of general com-
mercial power of attorney (prokurent) as a civil-law direct substitute of
the entrepreneur and the resulting scope of power of attorney of the suc-
cession manager

The scope of the succession manager’s powers includes the obliga-
tion to run the enterprise in succession and the power for court and non-
court acts with regard to running the enterprise in succession (Article 18 of
the SMNPE). A succession manager may independently undertake acts of
ordinary management in matters arising from running an enterprise in suc-
cession, while acts exceeding the scope of ordinary management in this area
may be undertaken with the consent of all the owners of the enterprise in
succession, and in the absence of such consent — with the court’s permission
(Articles 22 par. 1 and 2 of the SMNPE). It must also be kept in mind that
guardianship court restricts the succession management of assets of a person
who has no capacity to perform acts in law or whose capacity to perform acts

11 With this respect, see the remarks by Piotr Zaporowski, ,,Pseudonim
w firmie” Przeglgd Prawa Handlowego, No. 6 (2006): 46.

12 See especially: Wojciech Popiotek, [in:] Kodeks cywilny. Komentarz, Vol.
I, ed. Krzysztof Pietrzykowski (Warszawa: Wydawnictwo C. H. Beck,
2008), 226 i n.
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in law is limited if it is necessary to ensure the correct management of that
person’s assets. Guardianship court shall determine which acts in respect of
the management of assets of a person with no capacity to perform acts in law
or whose capacity to perform acts in law is limited may not be undertaken
by the succession manager without the permission of the court or imposes on
the succession manager other restrictions that may be imposed on a guardian
(Article 23 of the SMNPE). The subjective scope of the general commercial
power of attorney (prokura) includes all judicial and extra-judicial activities
related to running an enterprise (Article 109 (1) par. 1 of the CC), including
— unlike in the case of succession management — also activities exceeding the
scope of ordinary management, with some clearly defined exceptions. The
legislature listed among these exceptions, in Article 109 (3) of the CC, the
sale of the enterprise, a legal action based on which it was granted for tem-
porary use, or the sale or encumbrance of real estate. Actions covered by the
aforementioned exceptions may be made by a holder of the general commer-
cial power of attorney only if a special power of attorney (for a particular ac-
tion) has been granted to him.

In view of the above, a succession manager may, as part of the succes-
sion management of an enterprise in succession, perform in particular the fol-
lowing: 1) undertake acts of ordinary management; 2) to the extent beyond
ordinary management — undertake acts having obtained the consent of the
owners of the enterprise in succession, who at the moment of performing the
act are entitled to a share in the enterprise in succession, and in the absence
of such consent — with the permission of the court; 3) assume liabilities that
are related to running the enterprise in succession; 4) undertake legal and fac-
tual acts related to employment in the enterprise, including he pays amounts
due to the personnel; 5) conclude, perform and terminate contracts, includ-
ing contracts concluded before the entrepreneur’s death unless these expired;
6) settle private-law and public-law obligations related to the functioning of
the enterprise; 7) appear in civil, administrative and tax proceedings, before
administrative courts and in out-of-court proceedings in matters concerning
the enterprise — according to the principles described below; 8) use the entre-
preneur’s bank account used for running the enterprise.

Similarly to the general commercial power of attorney (see Article
109(6) of the CC), also succession management may not be transferred to
another person (Article 19 par. 1 of the SMNPE), there is so-called prohibi-
tion of substitution, and exceptionally, as in the case of a general commercial
power of attorney, a succession manager may appoint an attorney-in-fact for
a particular activity (grant a special power of attorney — Article 19 par. 2 of
the SMNPE).

Likewise (with one exception) in the case of the general commercial
power of attorney (see Article 109 (1) par. 2 of the CC in conjunction with
Article 109 (5) of the CC), the succession management may not be limited
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with legal effect to third parties (Article 20 of the SMNPE), however, unlike
in the case of general commercial power of attorney, the succession manage-
ment may not be only limited to matters related to the operations of a branch
of the enterprise (i.e. to appoint a ,branch” succession management). Pursu-
ant to Article 109 (5) of the CC the holder of the general commercial power
of attorney may be limited to the scope of matters entered in the register of
the branch of the enterprise, which is referred to as the so-called ,branch”
general commercial power of attorney.

Similarly to the general commercial power of attorney (or more pre-
cisely — its granting and termination) which must be notified to the Central
Register and Information on Economic Activity (CRIEA)" or to the business
register of the National Court Register (NCR)" (Article 109 (8) par. 1 of the
CC), the succession management must be notified to and is subject to entry
in the CRIEA (Article 6 par. 13 of the SMNPE)®.

Similarly to the case of the holder of the general commercial power
of attorney (Article 109(2) par. 2 of the CC), only a natural person with full
capacity to perform acts in law (Article 8 par. 1 of the SMNPE), i.e. an adult
whose legal capacity to perform acts in law has not been limited (Article 11
in conjunction with Article 15 and 16 of the Civil Code) may be a succession
manager.

The above entails that in the area of features (attributes) of substitu-
tion referred to as the so-called prohibition of substitution, the exclusion of
the possibility of limitation with legal effect in relation to third parties (with
the exception of — in the case of the general commercial power of attorney —
the possibility of granting the ,branch” general commercial power of attor-
ney), the obligation to notify CRIEA or the business register of the NCR, as
well as the subjective ability to be a substitute, succession management is in
the construction and legal area, defined in the same way as one of the forms
of direct substitution, including representation, i.e. the general commercial
power of attorney. Similarly to the attribute of trading under the business
name of the deceased entrepreneur with the addition of the word ,,formerly”

13 Acting (operating) under the Act of 6 March 2018 on Central Business
Register and Information and the Entrepreneur Information Point
(consolidated text: Journal of Laws of 2019, item 291).

14 Acting (operating) under the Act of 20 August 1997 on the National
Court Register (consolidated text: Journal of Laws of 2019, item 1500).

15 More on CRIEA, including the registration with CRIEA of the data
related to the appointing the succession management, see Grzegorz
Koziet, [in]] CEIDG. Rzecznik Matych i Srednich Przedsi¢biorcéw.
Przedsigbiorcy zagraniczni w obrocie gospodarczym. Komentarz, ed.
Grzegorz Koziel (Warszawa: Wydawnictwo C. H. Beck, 2019), 2-11;
Adrian Nieweglowski, [in:] ibidem, 15-68.
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(and not under the succession manager’s own business name), this may lead
to a conclusion of a mixed character of the succession management as a sub-
stitution or to the conclusion that it is an indirect (as a rule) substitution with
elements of direct substitution.

4. The liability of succession manager for damage resulting from impro-
per performance of the management. The waiver of the liability of the
succession manager for liabilities assumed on account of the owner of
the enterprise in succession

Succession manager is liable for a damage caused as a result of im-
proper performance of obligations (Article 33 par. 2 of the SMNPE). How-
ever, the liability for a damage caused by a succession manager, appointed in
violation of Article 12 of the SMNPE (referring to the principles of appoint-
ing a succession manager) is borne jointly and severally with the succession
manager by a person who in bad faith has appointed the succession manager
or consented to it, even though he/she was not entitled to this (Article 33 par.
3 of the SMNPE).

An appointment of a succession manager in violation of Article 12 of
the SMNPE may consist in particular of his appointment by an unauthorized
person in the light of Article 12 par. 1-2 of the SMNPE, i.e. in breach of the
requirements for locus standi specified in these provisions, appointment with-
out expressing the consent provided for in Article 12 par. 3 of the SMNPE,
appointment combined with incorrect determination of the size of shares in
the enterprise in succession (Article 12 par. 4 of the SMNPE), appointment
without submission or related to submission in a wrong manner, in a wrong
form of declarations or notifications provided for in Article 12 par. 6-9 of the
SMNPE, or appointment in violation of other requirements provided for in
Article 12 of the SMNPE.

In accordance with Article 12 par. 1 of the SMNPE, if the succession
management is not established at the moment of the entrepreneur’s death, the
succession manager may be appointed by the entrepreneur’s death by: 1) the
spouse of the entrepreneur, entitled to a share in the enterprise in succession,
or 2) the statutory heir of the entrepreneur who accepted the inheritance, or
3) the testamentary heir of the entrepreneur who accepted the inheritance,
or the specific bequest recipient who has received the specific bequest, if ac-
cording to the announced testament the recipient is entitled to share in the
enterprise in succession. However, it should be borne in mind that once the
decision on the acquisition of an inheritance becomes final, or the inheritance
certificate or a European inheritance certificate are registered, the succession
manager can only be appointed by the owner of the enterprise in succession
(Article 12 par. 2 of the SMNPE). To appoint a succession manager in the
case referred to in points 1 or 2, a consent is required from persons who joint-
ly are entitled to a share in the enterprise in succession greater than 85/100
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(Article 12 par. 3 of the SMNPE). In accordance with Article 12 par. 4 of
the SMNPE, if no final decision on the inheritance acquisition is issued, or if
the inheritance certificate or the European inheritance certificate is not regis-
tered, the size of the shares in the enterprise in succession is shall be defined
taking into account all persons known to the person appointing the succes-
sion manager who at the time of appointment of the succession manager are
entitled to participate in the enterprise in succession.

The aforementioned person referred to in Article 12 par. 1 or 2 of the
SMNPE shall make a statement to the notary about his/her participation in
the enterprise in succession and other persons known to him/her who are en-
titled to participate in the inheritance, and the person referred to in Article 12
par. 1 of the SMNPE, and also statements on: 1) whether there are or there
are no persons who would exclude the known heirs from the inheritance or
who would inherit along with them, 2) known testator’s wills or no such wills
—under pain of criminal liability for making a false statement (Article 12 par.
6 of the SMNPE). The appointment of a succession manager in the case re-
ferred to in Article 12 par. 1 or 2 of the SMNPE, and the consent of each of
the persons referred to in Article 12 par. 3 of the SMNPE require the form of
a notarial deed (Article 12 par. 7 of the SMNPE).

A person appointed as a succession manager submits to the nota-
ry a statement that he or she is not subject to prohibitions finally imposed
on him/her, referred to in Article 8 par. 2 of the SMNPE (i.e. bans on per-
forming the function of succession manager), otherwise shall be subject to
criminal liability for submitting a false statement (Article 12 par. 8 of the
SMNPE). The notary shall notify the CRIEA immediately on the appoint-
ment of a succession manager in the case referred to in Article 12 par. 1 or 2
of the SMNPE, however not later than on the next business day after the day
of appointment of the succession manager.

In accordance with Article 12 par. 10 of the SMNPE, the right to
appoint a succession manager expires two months after the entrepreneur’s
death. If the entrepreneur’s death certificate does not contain the date of
death or the moment of death of the entrepreneur was identified in the deci-
sion confirming the death, this period runs from the date of finding the en-
trepreneur’s corpse or when the decision confirming death has become final.
The succession manager appointed in the case referred to in Article 12 par. 1
or 2 of the SMNPE, performs the function from the moment of being regis-
tered with CRIEA (Article 12 par 11 of the SMNPE).

Where the succession manager was appointed in violation of Article
12 of the SMNPE, the provisions of the CC on the conduct of someone else’s
affairs without a mandate shall apply accordingly to running an enterprise in
succession by a succession manager (Article 34 of the SMNPE).

In the event where the succession manager is appointed in breach of

Article 12 of the SMNPE, the provisions of the Civil Code on negotiorum
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gestio — on the conduct of someone else’s affairs without a mandate, i.e. espe-
cially the provisions of 752-755 and Article 757 of the CC shall apply accord-
ingly to running an enterprise in succession by a succession manager (Article
34 of the SMNPE). This means, in particular, that in such a situation, a ,,qua-
si — succession manager” (as a negotiorum gestor) should act for the benefit of
the person whose enterprise in succession he runs, and in accordance with its
likely will, and he is obliged to keep due diligence when conducting the en-
terprise in succession (Article 752 of the CC in conjunction with Article 34 of
the SMNPE). He should, as possible, notify the owner (owners) of the inheri-
tance and, as appropriate, either expect his (their) orders, or run the enterprise
in succession until the owner(s) can himself (themselves) take care of it. The
quasi —succession manager (as a so-called negotiorum gestor) should submit
a report of his operations and release everything he has obtainedwhile run-
ning the enterprise in succession for the owner (owners) of the inheritance. If
he acted in accordance with his duties, he may demand the reimbursement of
reasonable costs and expenses together with statutory interest, and be exempt
from the obligations he incurred when running the enterprise in succession
(Article 753 of the CC in conjunction with Article 34 of the SMNPE). How-
ever, if the quasi-succession manager (as a so-called negotiorum gestor) runs
the enterprise in succession against the will of the owner (owners) of the in-
heritance and he is aware of it, he cannot demand reimbursement of expenses
incurred and is responsible for damage, unless the will of the owner (own-
ers) of the inheritance is contrary to the statute or principles of social coexis-
tence (Article 754 of the CC in conjunction with Article 34 of the SMNPE).
Where the quasi — succession manager (as a so-called negotiorum gestor) has
made changes to the property forming part of the enterprise in succession
without any clear need or benefit for the owner (owners) of the inheritance or
against his (their) will, he is obliged to reinstate the previous condition, and
if it is not possible, remedy the damage. He may take back the expenses, pro-
vided that he can do it without damaging the item (Article 755 of the CC in
conjunction with Article 34 of the SMNPE). It seems that Article 756 of the
CC would not apply to the succession manager (as a so-called negotiorum ges-
tor), due to the adoption by the legislature, in Article 12 of the SMNPE, of
a strict procedure for appointing a succession manager. This means that the
confirmation by the owner (owners) of the inheritance of the running of the
enterprise in succession business by the guasi-succession manager (as a so-
called negotiorum gestor) should not have the effects provided for in this pro-
vision, i.e. the effect of the appointed (established) running of the enterprise
in succession. However, Article 757 of the CC may apply mutatis mutan-
dis. Pursuant to this provision, whoever (i.e. for example the guasi-succession
manager as a so-called negotiorum gestor), to avert the danger threatening the
other (in this case the owner or owners of the estate), saves his asset (which
is part of the enterprise in succession), may demand from him (in this case
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the owner or owners of the estate) the reimbursement of reasonable expenses,
even though his (i.e. for example the guasi-successor manager as a so-called
negotiorum gestora) action proved to be ineffective, and shall only be liable for
wilful misconduct or gross negligence.

Succession manager is not liable for liabilities assumed on account of
the owner of the enterprise in succession, unless separate regulations provide
for otherwise (Article 33 par. 1 of the SMNPE). The liabilities related to run-
ning the enterprise are to be borne by owners of an enterprise in succession
(Article 32 of the SMNPE). However, the owner of an enterprise in succes-
sion who did not participate in the appointment of the succession manager
due to violation of Article 12 of the SMNPE, is liable for liabilities related to
running the enterprise in succession up to the value of the enterprise’s assets
of succession attributable to his/her participation, as of the day on which he/
she learned about the appointment of the succession management. In order
to determine the assets of succession of an enterprise in succession, the pro-
visions on determining the assets of succession shall apply accordingly (Ar-
ticle 35 par. 1 of the SMNPE). This limitation does not apply to liabilities
that have arisen after the day when the owner of the enterprise found out
about the succession management, unless he promptly dismissed the succes-
sion manager, and if he/she was not entitled to dismiss the succession man-
ager — he/re demanded the succession manager to be dismissed by authorised
persons (Article 35 par. 2 of the SMNPE).

The above-mentioned regulations regarding the liability of the suc-
cession manager contained in Articles 33-35 of the SMNPE ,approximate”
this substitution in the scope of attribution of liability for damage caused
as a result of improper performance of obligations (Article 33 par. 2 of the
SMNPE) — to the structure of indirect substitution, whereas in the area of the
waiver of liability for obligations incurred on the account of the owner of the
enterprise in succession (Article 33 par. 1 of the SMNPE — to the concept of
direct substitution. As in the case of the elements of succession management
mentioned above, this may lead to the conclusion about the mixed nature of
the succession management as a substitution or to the conclusion that it is an
indirect (in principle) substitution with elements of direct substitution.

5. Conclusions

The Polish model of succession management, including the legal sta-
tus and legal nature of power of attorney of this manager, should be assessed
as quite complex (mixed).

A rather inconsistent concept was adopted for it, under which the suc-
cession manager acts on his own behalf (for the benefit of the deceased entre-
preneur), which is an attribute (feature) of indirect substitution, but still un-
der the entrepreneur’s previous business name with the addition of the expres-
sion ,,in succession”. Furthermore, all but one basic features of the succession
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manager as a substitution (except for the method of determining the scope of
powr of attorney) — its basic attributes, i.e. prohibition of substitution, exclu-
sion of the possibility of limitation with legal effect in relation to third par-
ties (with the exception of — in the case of the general commercial power of
attorney — the possibility of granting a ,branch” general commercial power
of attorney), the obligation of notification to CRIEA or the business register
of the NCR, as well as the scope of the subject’s capacity to be a substitute,
are in structural and legal terms identical or very similar to one of the forms
of direct substitution — representation, characteristic of (dedicated for) opera-
tion in business transactions by entrepreneurs, i.e to the general commercial
power of attorney. The regulations regarding the liability of the succession
manager — in particular under Article 33-35 of the SMNPE are character-
ized, on the one hand, by the similarity of this substitution in the scope of at-
tribution of liability for damage caused as a result of improper performance
of obligations (Article 33 par. 2 of the SMNPE — to the concept of indirect
substitution, while on the other hand in the area of the waiver of liability for
obligations incurred on the account of the owner of the enterprise in succes-
sion (Article 33 par. 1 of the SMNPE — to the concept of direct substitution.
The above may lead to the conclusion about the mixed (combined) nature of
succession management as a civil-law substitution, or to the conclusion that
it is an indirect (as a rule) substitution with (quite numerous) elements of di-
rect substitution.

In the context of the genesis and the purpose of regulation of the in-
stitution of succession management, which constituted a kind of , regulatory
background” for it, it seems that the model of direct substitution based on
statutory representation or general commercial power of attorney, consistent-
ly used and thus more clear, would be more appropriate for succession man-
agement.

Bearing in mind the origins, purposes of the regulation and the ad-
vantages of succession management, it seems that one can postulate the in-
troduction of a uniform EU law in this area based on the structure adopted
in Polish law, however, taking into account the modifications resulting from
the summary hereof.
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Jedrzej Jerzmanowski

Transfer of Shares in Municipal Companies
in the Current Legal Reality, Following

the Entry into Force of the State-owned
Property Management Rules Act of 2016

The adoption of the the State-owned Property Management Rules Act of 2016
and the Act implementing the State-owned Property Management Rules Act eliminated the
so-called ,privatization” in the form that had been known from the 1990s and replaced
it with completely different, more succinct and general, rules applicable to the transfer of
shares in companies owned by the state and local government units. The adopted changes,
primarily aimed at the companies with the state shareholding, to a large extent affected,
by appropriate references, also municipal companies.

The author presents and evaluates currently effective legislation on the transfer of
shares in municipal companies. He tries to evaluate the appropriateness of the model intro-
duced by the legislator, who made the rules regarding the transfer of shares in state-owned
companies applicable accordingly to municipal companies based on a reference in the Act
on municipal services. The analyses are framed in a historical context — the rules in force
before the effective date of the State Property Management Rules Act of 2016 are a back-
ground for the research result.

Jedrzej Jerzmanowski 1. Introduction

In the second half of 2016,
PhD of Juridical Science the area of state-owned property ma-
Adam Mickiewicz University in Poznat nagement, the supervision of state-
-owned and partially state-owned

ORCID - 0000-0002-2367-1267 . . .
companies and their operations, ap-

Key words: pointments to their supervisory and
transfer of shares, state-owned Property management boards, remuneration
Management Rules Act, privatization, of their officers and similar matters

municipal company became the focus of Polish law-ma-

kers’ attention. This major shift was
hteps://doi.org/10.36128/priw.vi31.90 triggered by the adoption of the Act
on the rules regulating the remu-
neration of officers in certain com-
panies', i.e. the ,new remunera-
tion cap act”. Shortly afterwards, on
26/07/2016, the Council of Mini-
sters adopted resolution 90/2016 to

1 O 1202.
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reform state-owned property management rules, which precipitated a legis-
lative process resulting in, among other things, the State-owned Property
Management Rules Act of 16/12/2016% and the Act implementing the State-
-owned Property Management Rules Act of the same day’. With the adop-
tion of the new law, the previous Act on the rules of the exercise of the rights
of the state to its property 08/08/1996 became ineffective®. The primary con-
sequence of the changes was the removal of the State Property division from
the catalogue of government administration divisions, the abolishment of the
Ministry of State Property’ and the assumption of the competences regar-
ding the exercise of rights attached to shares in companies owned or partial-
ly owned by the state, hitherto vested in the Minister of State Property, by
the Prime Minister, who may delegate certain rights to other members of the
Cabinet, plenipotentiaries or state legal persons®. What is more, the legisla-
tor introduced new rules applicable to the management of state-owned assets,
established a list of strategic companies owned or partially owned by the sta-
te (companies whose shares cannot be transferred), re-organised the supervi-
sion and management of state-owned companies and introduced new rules
regarding appointments to corporate authorities (supervisory and manage-
ment boards).

Changes to the rules regarding the operation of companies, apparen-
tly aimed at those owned by the state, by way of relevant references signifi-
cantly affected companies owned by local authorities (municipal companies).
The SPMRA implementing legislation amended over 90 acts, including many
of key importance for the everyday operations of municipal companies, such
as the Municipal Services Act/, the Anti-Corruption Act®, the Vetting Act’,

O J 2259 — hereinafter ,SPMRA”.
O] 2260 — hereinafter ,SPMRA implementing legislation”.
O ] 2016.154 as amended.

See previous Article 5(19) of the Government Administration Divisions

Act of 04.09.1997 (OJ 2018.762 as amended).
Article 8(1) SPMRA.
The Act of 20/12/1996, O ] 2017.827, hereinafter ,MSA”.

8  The Act of 21/08/1997 restricting public officials’ rights to engage in
business activity, OJ 2017.1393.

9  The Act of 18/10/2006 on the disclosure of information on documents
of state security services from the period 1944-1990 and the contents of

such documents, O] 2017.2186 as amended.
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the New Remunerations Cap Act' and the Code of Commercial Compa-
nies'’. It is not the first case of a transformation in the municipal economy
triggered by a re-organisation at the state level. Unfortunately, it is not un-
common for the legislator to disregard the specificity of municipal compa-
nies. What works for large state-owned corporations is not necessarily easily
applicable to small companies managed by municipalities.

This is the very situation we are dealing with when it comes to the
transfer of shares owned by municipalities. One of the 90 acts amended by
the SPMRA implementing legislation is the Commercialisation and Privati-
sation Act of 30/08/1996'%, renamed by an amendment of December 2016 to
the Act on commercialisation and certain employee rights. The new law eli-
minated the so-called ,,privatisation” in the form known from the 1990s and
replaced it with completely different, more succinct and general rules appli-
cable to the transfer of shares in companies owned by the state and local go-
vernment units.

The purpose of this paper is to present and evaluate currently effec-
tive legislation on the transfer of shares in municipal companies. It is an at-
tempt at the evaluation of the appropriateness of the model introduced by the
legislator, who made the rules regarding the transfer of shares in state-owned
companies applicable accordingly to municipal companies based on a refe-
rence in the Act on municipal services. The analyses are framed in a historical
context — the research result is presented against the background of the ru-
les in force before the effective date of the State Property Management Rules
Act of 2016.

2. Polish privatisation legislation — a historical outline

The privatisation-related rules made their way into the Polish le-
gal system in 1990, with the Act on the privatisation of state enterprises of
13/07/1990". On 30/08/1996, the act was replaced with a new law — the Act

on the commercialisation and privatisation of state enterprises'?, renamed by

10 The Act of 09/06/2016 capping the remuneration of officers managing
certain companies OJ 2017.2190.

11 The Act of 15/09/2000, OJ 2017.1577.
12 OJ 118.56L.

13 O] 51.298; more on the historic development of privatisation trends
globally in: Anne-Marie Weber-Elzanowska, Wplyw instytucji prawnych
rynku kapitatowego na efektywnos¢ spotek Skarbu Paristwa (Warszawa:
Wydawnictwo C. H. Beck, 2017), 5-11, 47.

14 O] 118.561.
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an amendment of 05/12/2002" to the Commercialisation and Privatisation
Act.® This was the act amended by the SPMRA implementing legislation,
which once again renamed it to ,the Act on commercialisation and certain
employee rights”. For over 20 years, the Commercialisation and Privatisa-
tion Act with certain executive provisions (in particular regulations which lay
down the specific procedures applicable to the disposal of state-owned shares
of 1997, 2004, 2009 and 2011, as well as the regulations which lay down the
rules applicable to the elaboration of pre-privatisation analyses of 1997, 2009
and 2011) provided the legal framework for privatisation in state and muni-
cipal economy.

Both the Act on the privatisation of state enterprises (Article 45) and
the Commercialisation and Privatisation Act (Article 68) were applicable
accordingly to the privatisation of municipal companies”. Additionally, Ar-
ticle 20 (and subsequently Article 12(2)) of the Act on municipal services con-
tained a reversed reference to section IV CPA with regard to the transfer of
shares in municipal companies. The meaning and importance of both mutual
references, as well as a number of other issues that emerge at the intersection
of MSA and CPA, have been debated in legal sciences for years'®. These de-
liberations, coupled with years of practical application of the law, resulted in
an established privatisation practice that made privatisation processes trans-
parent and easily controllable”. Most importantly, CPA established (in Artic-
le 33) specific procedures applicable to the transfer of shares in state-owned
companies. They included, among other options, a public offering, a public

15 Introduced by amendment to the Act amending the Act on the rules of
the exercise of the rights of the state to its property, the Act on the com-
mercialisation and privatisation of state enterprises and certain other

acts (O] 240.2055).
16  Hereinafter ,,CPA; cf. also Weber-Elzanowska, Wplyw instytucji, 48.

17 Furthermore, article 68 CPA mandated that regulations issued on the
basis of CPA be applicable accordingly to the privatisation of municipal
companies.

18  See e.g. Jakub Jan Zicty, Ustawa o gospodarce komunalnej. Komentarz
(Warszawa: Wydawnictwo C. H. Beck, 2012), 165, No. 18.

19  So far, the biggest transaction involving a municipal company that
was carried out on the basis of CPA was the privatisation of Stoleczne
Przedsi¢biotstwo Energetyki Cieplnej, a utility company, whose shares
were sold for PLN 1.441 bn, while the investor additionally undertook
to finance a PLN 1bn investment programme — see the online privati-
sation chart at: https://bip.warszawa.pl/NR/rdonlyres/39604810-E167-
420B-86BD-EA1BBOFAFB3A/1214590/KartaprywatyzacjiSPECaktu-
alizacjal4102017.pdf, [accessed: 30.07.2018].
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tender, negotiations at public invitation, public auction, or sales in organised
trading®. Detailed rules and procedures applicable to the transfer of shares
were laid down in executive regulations on the detailed rules applicable to the
transfer of state-owned shares.

Although an established transparent privatisation practice was alrea-
dy in place, the legislator decided to waive or extensively amend virtually all
of the foregoing regulations, including the rules applicable to the transfer of
shares in state-owned companies. In fact, we have witnessed a complete revo-
lution, since ,,privatisation”, as previously construed, became history (save for
the interim application of certain previous privatisation rules upheld by trans-
itional provisions laid down in Articles 106-208 of the SPMRA implementa-
tion legislation).

3. Currently effective legislation
3.1. The transfer of shares in state-owned companies

The legal context following amendments is completely different. As
explained in the rationale for the draft SPMRA implementation legislation,
the legislator ,decided to lay down a new model for the transfer of shares
by the state and local government units”, while amendments to CPA , result
from a comprehensive revision of the concept of the management and trans-
fer of shares owned by the state” introduced by the State Property Manage-
ment Rules Act.

The renaming of CPA to the Act on commercialisation and certain
employee rights is a consequence of the revision of the substantive scope of
the act. The definition of ,privatisation”, which, together with commerciali-
sation, formed one of the two core concepts of the act, was removed from Ar-
ticle 1 CPA. Section IV CPA, previously entitled ,, Indirect privatisation”, was
renamed to: ,Employees; rights to acquire shares” and eventually contains
only provisions concerning those rights (the remaining regulations pertaining
to privatisation have been deleted). Section V CPA, , Direct Privatisation”, has
been repealed in full. And finally, Article 68 CPA which made the provisions
of the act and related executive provisions applicable accordingly to the com-
mercialisation and privatisation of municipal enterprises was deleted as well.
The authors of the draft motivated their choice by explaining that , provisions
concerning such companies will be included in the Municipal Services Act”.

20 To read more about these and other procedures cf. e.g. Marek Michal-
ski’s comments on the impact of the development of capital market in-
stitutions on the enterprise privatisation process ,Skarbu Paristwa na
rynku kapitalowym?”, [in:] Spétki z udziatem Skarbu Paiistwa a Skarb
Paristwa, ed. Andrzej Kidyba (Warszawa: Wolters Kluwer, 2015), 129-
135, see also Weber-Elzanowska, Wplyw instytucji, 76-77.
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The State-owned Property Management Rules Act, in its current wor-
ding, contains as little as six articles on the transfer of state-owned shares in
companies (Article 11-16 SPMRA). They introduce, rather generally, the ru-
les applicable to the disposal of state-owned shares in companies. The legisla-
tor seems to have opted for the following philosophy: first of all, it is necessary
to select companies of key importance from the perspective of state interests
and prevent any transfer of their shares (the legislator established a list of 29
companies falling into this category, which spans in particular corporations
from the energy, chemical, fuel, copper, military, railway, banking and ins-
urance sectors). At the same time, however, the disposal of state-owned shares
in all other companies should be permitted on terms and conditions adjusted
by the Council of Ministers to specific factual circumstances. The legislator
opted for a fairly general clause calling for ,the need to protect the state pro-
perty interests”, but at the same time granted a fair degree of discretion to the
Council of Ministers.

Shares owned by the state may be transferred by the entity authori-
sed to exercise rights attached to shares. The disposal of shares requires an
approval by Council of Ministers?. However, the act no longer specifies any
admissible procedures regarding the transfer of shares and the Council of
Ministers is the body selecting the transaction procedure applicable to every
specific case. When requesting consent for the transfer of shares, the relevant
entity must specify: (1) the buyer selection procedure, including the suggested
transfer procedure, (2) in the case of sale or swap — the manner of establishing
the price and the payment method or the value and the manner of delivering
the mutual performance, (3) the transferee, if selected (4) rationale referring
to the economic or social consequences of the disposal of shares, including
a discussion of its impact on the protection of state property interests and the
protection of interests of employees and other people related to the company.
The application for consent to transfer shares must be accompanied by: (1)
documents confirming that the state is a shareholder of the company whose
shares are being transferred, (2) valuation made using at least two valuation
methods, (3) draft share transfer agreement”. The same rules apply to the

transfer of shares owned by state legal persons. Any transfer of shares in bre-
ach of Articles 11-15 SPMRA is invalid*.

21  Save for the exception referred to in Article 11(3) SPMRA.
22 Save for Article 12(4) SPMRA.

23 More on the current provisions governing the transfer of shares in state-
-owned companies in: Andrzej Szumanski, ,Nowe regulacje prawne
spélek z udziatem Skarbu Paristwa z uwzglednieniem zmian w kodeksie
spétek handlowych obowiazujacych od 1.01.2017 r.” Przeglgd Prawa
Handlowego, No. 3 (2017): 8-9, comment 21-24.

72 Prawo i Wiez nr 1 (31) wiosna 2020



Jedrzej Jerzmanowski, Transfer of Shares in Municipal Companies in the Current ...

3.2. The transfer of shares in municipal companies

Obviously, the deletion of provisions referring to ,privatisation” from
CPA and the removal of prior reference to the Municipal Services Act from
Article 68 of that Act does not mean that the privatisation of municipal com-
panies has come to an end. The legislator still allows for the disposal of sha-
res in companies owned by local government units, but redefines this process
completely. Currently this matter is regulated in a very cursory manner. The
Legislator resorted to the referencing technique and condensed all the provi-
sions regarding the transfer of shares in municipal companies in two sections
of Article 12 MSA (sections 2 and 3), referring to six articles of SPMRA. Ar-
ticle 12(2) and 12(3) MSA provides that Articles 11-16 SPMRA are applicable
accordingly to the transfer of shares in companies referred to in Article 9 (i.e.
companies with local government shareholding), specifying that the shares in
companies referred to in Article 9 are transferred by the head of the board of
the local government unit — the head of the commune (or a mayor of a town).
However, the constituting authority of that body must consent to the transfer
of shares held by the local government unit.

The cursory nature of this regulation invites justified criticism. Not
only does the State Property Management Rules Act seem to cater more to
the decision-making needs of the Council of Ministers (regarding state-ow-
ned companies) than to the needs of local governments, the technique applied
by the legislator to reference SPMRA in MSA triggers a variety of interpreta-
tive doubts. What is more, some provisions contain manifest errors.

3.2.1. The need to protect local government units’ interests

Abiding by the duty to apply the provisions of the State Property Ma-
nagement Rules Act accordingly, we should assume that the transfer of shares
in municipal companies should take place taking account of the need to pro-
tect the interests of local government units (Article 11(1) in fine SPMRA in
conjunction with Article 12(2) MSA). Obviously, this instruction should be
viewed as welcome. What does create problems, however, is the fact that the
legislator’s failure to precisely specify the admissible procedures applicable to
the transfer of shares in municipal companies is likely to generate disputes as
to whether specific transactions were exercised in the best interest of local go-
vernment units. The insufficient precision of regulations in this respect may
hinder the privatisation processes in municipal economy as a result of local
official’s fears of being charged with mismanagement.

It is indeed very likely that local governments will continue to rely on
the same procedures as stipulated by previously effective (and now repealed)
provisions of the commercialisation and privatisation act with executive re-
gulations (in particular as regards the contents of pre-privatisation analyses

and the detailed procedure applicable to the disposal of shares). This puts into
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question the purposefulness of repealing the rules specifying the privatisation
procedures that were hitherto into force.

3.2.2. Shares in joint-stock companies only or shares in both joint-stock
and private limited companies (,akcje” or ,akcje i udzialy”)?

Article 12(3) in file MSA contains a manifest error. While Article
12(2) and 12(3) ab initio MSA refers to the disposal of shares in joint-stock
companies (in Polish ‘akcje’) and private limited companies (in Polish ,,udzia-
ty”), Article 12(3) in fine MSA (which mandates obtaining consent of the
constituting body of the relevant local government unit to go ahead with the
transaction), contains only a reference to shares in joint stock companies, lea-
ving shares private limited companies out. Should we then assume that the
consent of the constituting body to carry out transactions is required only
when joint-stock companies are sold, and no such requirement applies to sha-
res in private limited companies? A literal interpretation would support this
view, leading to highly irrational conclusions. Rather, we should adopt the
opposite perspective and assume that the disposal of shares in private limi-
ted companies requires consent as well. This follows from a general directive
regarding the application of SPMRA to the disposal of shares in municipal
companies on mutatis mutandis basis, covering shares in both limited liability
and joint-stock companies. Certainly, the source of legislator’s error is the fact
that Articles 11-16 SPMRA contain references to shares in joint-stock compa-
nies (,akcje”) only. However, in the glossary provided in Article 2(2) SPMRA
the legislator explains that shares should be construed as shares in joint-stock
and limited liability companies. No analogous glossary has been included in
the Municipal Services Act, and the legislator probably glossed over this fact
while drafting the new content of Article 12(3) in fine MSA.

3.2.3. Obtaining consent for a transaction

The joint reading of Article 12(2)-(3) MSA and Articles 11-16
SPMRA provides that shares in companies owned by local government units
are sold by the head of the board of the local government unit — the head of
a commune in the case of a commune (mayor in the case of a town) — here-
inafter referred to as a ,head” for simplicity, having obtained prior consent
of the constituting body of that unit, hereinafter referred to — again, for sim-
plicity reasons — as the ,,commune council”*. The application lodged by the

24 Save for Article 11(3) SPMRA, which, applied ,accordingly”, should be
construed as waiving the requirement of consent if the local government
unit contributes the shares of a company as a contribution in kind to
another company of which that unit or other legal persons of that unit
are the sole shareholder (in my view we are not dealing with any munici-
pal legal persons, but only those ‘belonging’ to that unit; the opposite
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head with the commune council to obtain consent for the transfer of shares
must specify: (1) the buyer selection procedure, including the proposed share
transfer procedure (2) in the case of sale or swap — the price or the manner of
establishing price and the payment method or the value and manner of de-
livering the mutual performance, (3) the transferee, if selected, (4) rationale
referring to the economic or social consequences of the disposal of shares, in-
cluding a discussion of its impact on the protection of the local government
unit interests and the protection of interests of employees and other people
related to the company. The following documents must be appended to the
application for consent for the transfer of shares: (1) documents confirming
that the state is a shareholder of the company whose shares are being transfer-
red, (2) valuation made using at least two valuation methods, (3) draft share
transfer agreement®.

The key reason for serious reservations regarding this rule is its in-
compatibility with the reality of municipal economy?. The biggest reserva-
tions concern the commune head’s duty to present the commune council
with a valuation of the shares to be sold, which could undermine the negotia-
ting position of the commune.

It must be emphasized that the specificity of the constitutive bodies
of local government units is completely different than the specificity of the
Council of Ministers. One of the key differences concerns the rules of trans-
parency. While — pursuant to Article 22 of the Council of Ministers Act of
08.08.1996”— the sittings of the Council of Ministers are held behind clo-
sed doors, the sittings of the constituting bodies of local government units, as
a rule, are fully open to the public (pursuant to Article 11b of the commune
government act”®, the openness of commune authorities” operations can be
only restricted by relevant acts of law). In consequence, if the rules laid down
in Article 12(1) and 12(2) SPMRA were fully applied to the transfer of sha-
res in municipal companies, with the head of the commune requesting the
commune council’s consent for the disposal of shares in a municipal compa-
ny, the information sensitive from the perspective of the planned transaction

view — or so it seems — or simply a slightly imprecise interpretation in:
Cezary Banasiniski, Krzysztof Jaroszyniski, Ustawa o gospodarce komu-
nalnej. Komentarz (Warszawa: Wolters Kluwer, 2017), 210, comment 2,
who write about ,,municipal [without specifying whose precisely— J.J.]
legal persons”.

25 Save for the exception referred to in Article 12(4) SPMRA.

26  Cf. Banasinski, Jaroszyniski, Ustawa o gospodarce komunalnej, 207, com-
ment 2.

27 O] 2012.292 as amended.
28 The Act of 08/03/1990, O] 2018.994 as amended.
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(including, in particular, the valuation of the shares to be disposed) would
be revealed to a virtually unlimited circle of entities. A wide group of people
have access to council session materials and hence it is questionable whether
the consent procedure concerning the transfer of shares in companies with
a state shareholding as stipulated by the legislator would be compatible with
the need to protect the interests of local government units. One could har-
dly assume, however, that council members could be presented with the very
same application for consent for the transfer of shares, without an appendix
detailing the valuation made applying at least two valuation methods. Furt-
hermore, it is unclear what the legislator intended when drafting Article 12(3)
SPMRA?, which introduces an option to enclose documents confirming in-
formation and data contained in the application other than the ones specified
in Article 12(2). It seems that the provision does not allow for replacing the
valuation with another document, and even if that was the case, such docu-
ment would have to contain information on the value of the company.

The transaction practice has shown that the seller should not reve-
al their own valuation of the asset offered for sale to the buyer too early (un-
less the price is very high). If the buyer learns about the valuation too early,
they are very likely to offer a price corresponding or close to that valuation,
which is often less than the buyer was initially willing to pay. The valuation
obtained by the seller should remain confidential at least until the end of the
price negotiations between parties or, potentially, until the disclosure of that
valuation to the buyer gives the seller a negotiating advantage. In other wor-
ds, while it is admissible for the seller to present a valuation of the shares in
a state-owned company to the Council of Ministers at a confidential sitting,
it is hardly acceptable to disclose such information to a commune council at
an open sitting held before the share buyer selection procedure is launched.

To solve this problem, given the need to ensure that local govern-
ments benefit from transaction security, we should turn to SPMRA, applied
so-called ,accordingly”. According to one of the possible reasoning lines,
when Article (2)(2) SPMRA is applied accordingly to the sales of shares in
municipal companies then, taking account of the need to protect the interest
of the commune, the valuation of the shares to be sold should not be disclosed
to the commune council at all. In this case, the provision would be applied
»accordingly” by ,not being applied” after all. Alternatively, one could argue
that, although to obtain the commune council’s consent to go ahead with the
transaction the head of the commune must submit all the documents speci-

fied in Article 12(1) and 12 (2) SPMRA (including the valuation), some of the

29 Added to SPMRA on 29.03.2019 — on the basis of the Act of 21/02/2019
amending the State Property Management Rules Act and certain other
acts (O] 2019.492).

76 Prawo i Wiez nr 1 (31) wiosna 2020



Jedrzej Jerzmanowski, Transfer of Shares in Municipal Companies in the Current ...

documents could be submitted to the council once the buyer has been selec-
ted and all terms and conditions of the transaction have been agreed.

In fact, based on Article 12(2) MSA in conjunction with Article 12(1)
and 12(2) SPMRA, the key task is to determine when the head of commune
is required to obtain the council’s consent for the disposal of shares in a mu-
nicipal company — before or after selecting a specific buyer. Prima facie it may
seem that the consent should be obtained before the buyer is selected, and be-
fore the commencement of the transaction procedure specifically. This wou-
Id follow from Article 12(1) SPMRA, which provides that the application for
consent to transfer shares must specify the procedure applicable to the trans-
fer. This in turn would lead us to a conclusion that the consent of the Coun-
cil of Ministers for the transfer of shares in a company should not be the final
step in the transaction procedure (taken after a specific candidate for the buy-
er has been selected and once the share purchase agreement terms and con-
ditions have been agreed with them), but rather the first one, initiating the
entire process.

Nonetheless, when it comes to the transfer of shares in municipal
companies, one should support a different interpretation, substantiated by
the need to apply the provisions of SPMRA ,accordingly”, taking account of
the need to protect the interests of the treasury of the commune. As a result,
the share transfer process concerning shares in municipal communes should
involve two separate consents of the commune council. The first consent is gi-
ven to approve the initiation of a procedure to sell shares in a municipal com-
pany. In its consent the commune council should specify the procedure appli-
cable to the disposal of shares in line with Article 12(1)(1) SPMRA in conjun-
ction with Article 12(2) MSA. When requesting the consent, the head of the
commune should specify the proposed manner of transfer as referred to in
Article 12(1)(1) SPMRA, specifying the proposed manner of disposal, inclu-
ding the description of the buyer selection procedure. At this stage one needs
to take account of the regulations applicable to the disposal of shares in muni-
cipal companies laid down in the legislation constituting local governments,
namely Article 18(2)(9)(g) of the Act on local government at the commune
level, which provides that the commune council is exclusively competent to
»define the rules regarding the contribution, withdrawal and sales of shares by
the head of the commune” and in analogous provisions concerning compa-
nies with district and voivodeship shareholding (cf. Article 12(8)(g) of the Act
on local government at the district level of 5.06.1998%° and Article 18(19)(e)
of the Act on local government at the voivodeship level of 5.06.1998)'. The
procedure regarding the transfer of shares in a specific company, as proposed
by the head of a commune, should be consistent with the one laid down by

30 OJ 2018.995 as amended.
31 O] 2018.913 as amended.
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the commune council in its resolution on the rules applicable to the sales of
shares.”” If no such resolution has been adopted in a commune so far, the re-
solution can be adopted together with the resolution granting consent to the
institution of the procedure to sell shares in a specific municipal company.

The second consent awarded by the commune council should be the
consent to a specific transaction involving the sales of shares in a municipal
company. When requesting the consent, the head of the commune should
specify the remaining information referred to in Article 12(1) SPMRA and
append the remaining documents listed in Article 12(2), with special empha-
sis on the valuation. This approach is additionally supported by the amended
Article 12(1) SPMRA, and item 12(1)(4) in particular. Pursuant to this pro-
vision, the application for consent to transfer shares must specify the buyer,
if selected. In consequence, we should conclude that a buyer of shares may
be selected before the final consent for the transfer of such shares has been
granted.

Anyway, it seems that the legislator should have directly stipulated
for such a two-step consenting procedure in state-owned companies as well.
At the initial stage of the share disposal procedure, the documents referred
to in Article 12(1) and 12(2) SPMRA simply cannot be drafted appropria-
tely. Before the procedure starts it is impossible to determine the specific pri-
ce for the shares or even precisely describe the manner of its calculation (only
a range can be given, specifying the expected share purchase price, but this is
not what the legislator has stipulated); furthermore, it is difficult to determi-
ne economic and social consequences of the transfer, including the impact of
a specific transaction on the protection of the state property-related interests
and the protection of employees and other people concerned. Such effects can
be identified only once the specific terms and conditions of a transaction have
been negotiated with the buyer of shares, and not before the commencement
of the procedure. The share purchase agreement the submission of which is
required under Article 12(2)(3) can be submitted at the initial stage, but the
document would not be the final draft, but the starting point for future nego-
tiations. The legislator seems to have intended the final version to be lodged.

3.2.4. Article 15 SPMRA applied accordingly

De lege lata, there are doubts as to what Article 15 SPMRA applied
accordingly to municipal practice would entail. Pursuant to this provision,
»Articles 11 and 12 apply accordingly to the disposal of shares held by a sta-
te legal person”. In this context, should the companies owned by local go-
vernment units willing to sell shares in their subsidiaries also request relevant
consent from the units’ constitutive bodies? This interpretation should be

32 Cf. Banasinski, Jaroszyniski, Ustawa o gospodarce komunalnej, 216, com-
ment III.

78 Prawo i Wiez nr 1 (31) wiosna 2020



Jedrzej Jerzmanowski, Transfer of Shares in Municipal Companies in the Current ...

deemed incorrect, as Article 12(2) MSA provides that SPMRA is applicable
accordingly to the ,disposal of shares in companies referred to in Article 97,
i.e. companies with local government unit’s shareholding, rather than subsi-
diaries of such companies. Importantly, unlike, for instance, in Article 10b
MSA, in Article 12(2) MSA the legislator did not extend the applicability of

the provision to subsidiaries.

3.2.5. ,,Privatisation” by increasing share capital

One pertinent question involves the rules of procedure applicable
when the circle of shareholders in companies with local government unit sha-
reholding is extended by adding new investors who subscribe for newly issued
shares in the increased share capital of such companies rather than being sold
existing shares by other shareholders. Such cases have been hotly debated for
years. It was only in 2002 when the legislator acknowledge that the share-
holding structure can change in this way. In consequence, the amendment
of 5/12/2002 extended the definition of privatisation by cases involving “the
subscription for shares in the increased share capital of sole-member state-ow-
ned companies established as a result of commercialisation by other entities
than the state and other state legal persons within the meaning of the Act of
08/08/1996 on the exercise of the rights of the state to its property (Article
1(2)(1) CPA). Nonetheless, the legislator failed to envisage any specific pro-
cedure applicable to such cases, opening the provision to a broad range of in-
terpretations. When adopting the act on the state property management ru-
les, the legislator completely forgot (or purposefully disregarded) such ways
of extending the shareholding structures, while the sole passage referring to
this issue (Article 12(1) MSA), which provides that ,,the contributions in kind
and the subscription for shares [in municipal companies — J.J.] are governed
by the Code of Commercial Companies and the Civil Code save for the pro-
visions of the following acts: on local government at the commune level, on
local government at the district level, on local government at the voivodeship
level and on commercialisation and the rights of certain employees” contri-
butes nothing new at all. The legislator’s approach should be viewed as a very
unfortunate one. It gives a green light for the transactions in question, but
does not define any specific procedure that would apply to them, creating an
environment of high uncertainty and a threat of poor transparency of any de-
cisions made®.

33 Importantly, Article 14(1a) of the Public-Private Partnership Act of
19/12/2008 (O] 2019.1145) governs some cases where private investors
join companies by taking up their shares, but his provision applies only
to undertakings that have a public-private partnership status.
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4. Conclusions

The foregoing analysis has shown that the new ,privatisation” regula-
tions give rise to a plethora of doubts, especially when it comes to the disposal
of shares in municipal companies. First of all, one should challenge the legis-
lative technique applied by the legislator, involving the reference in the Mu-
nicipal Services Act to the provisions of the state property management rules
act, applied ,accordingly”. Not only are those provisions incompatible with
the municipal reality (especially when it comes to the obligation to disclose
the valuation at the stage of seeking consent for the transaction), they also
contain errors and are excessively general. Although they do allow for flexibi-
lity in adapting specific transaction procedures by the constitutive and execu-
tive bodies of local government units, excessive flexibility may increase legal
uncertainty in this field, hindering the transaction procedures. It will be dif-
ficult to answer the questions posed by local decision-makers about the right
choice of a procedure in a specific case in order to ensure the transparency
of the processes on the one hand, and safeguard the officials from the risk of
charges concerning mismanagement. It is very likely that local governments
will continue to rely on the same procedures as stipulated by the now repe-
aled provisions of the commercialisation and privatisation act with executive
regulations (as regards the contents of pre-privatisation analyses and the de-
tailed procedure applicable to the disposal of shares). In consequence, we are
faced we a rather rhetorical question: would not it be better if the legislator
had simply upheld the previous provisions in force?

Clearly, the legislator performs periodical reviews of the State Pro-
perty Management Rules Act, as manifested by the amendments discussed
above that came into force on 29/03/2019. However, as I have argued in this
paper, such amendments are insufficient and further legislative intervention
regarding contested provisions is necessary. One should trust that the legisla-
tor would recognize the need to implement such changes and modify the law
accordingly in the near future.
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Organizational and Legal Form
of Local Development Tasks —
Innovation or Break in the Model
of Administration Activities?

Legal and organizational structure of the local action group as an entity respon-
sible for local development, within which we can observe a fusion of local government units
and other persons and entities in a corporation operating on the basis of the EAFRD Act and
provisions relating to local development with the participation of the local community. This
innovatively shapes bonds between public administration bodies and non-public entities,
because they are based on close bonds of partnership cooperation within the association
with a special status. This ensures the diversification of views and prevents monopolization
of operations by one of the parties. Nevertheless, such legal and organizational structure,
and especially its statutory property jurisdiction, breaks the established rules for the imple-
mentation of public tasks, as well as a breaches the forms adopted in the doctrine. This is
undoubtedly related to the latest tendencies to move away from imperious unilateral forms
of public administration, in favor of consensual forms characteristic of private law. This also
has its source in the tendencies to use public management methods in public administration
activities, and especially in the dynamic development of the planning function, which is sig-
nificant to the activities of the EU structures. This is justified by certain ideological and eco-
nomic views, which are reflected in the European Union law and affect the change of para-
digms of public administration in Poland, which follows the role of the performer in favor of
the role of a co-creator. It is particularly evident in the area of shaping development policy,
including local development.

Agata Barczewska-Dziobek L. Introduction

Among the various factors
PhD of Juridical Science that transform the function of pub-
University of Rzeszow lic administration, we should pay at-
tention to the impact of the Euro-
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grounding or reflecting current trends and views on the organization as well
as the functions of state organisms, and the role of citizens.

The literature' draws attention to the problems of so-called Europe-
anization of law, which causes a kind of dismantling of a coherent order in
law. The phenomenon occurs in several fields of low. Within administrati-
ve law, it can be observed at various levels, ranging from subjective rights,
through transformations in the sources and the catalog of principles of admi-
nistrative law, and administrative procedure, in the catalog of values, as well
as in individual parts of substantive law, and finally at the level of administra-
tive tasks and how they are implemented. Traditional, solidly shaped forms
of implementation of administrative tasks are developing, it is well visible in
the developing field of planning in administration.

An essential example of the discussed transformation is the form of
implementation of tasks relevant to local development, which was introduced
to the native regulations as a consequence of implementing the rural deve-
lopment support system through a local development partnership, whose ge-
nesis reaches the EU regulations that refer to its regulations concerning com-
munity development policy that was in force until 2007. This short study is
aimed at presenting the characteristics of the new form of administrative ta-
sks implementation that derives from the corporate form of achieving priva-
te goals, which on the one hand is an innovative solution, and on the other
hand, by its different nature, can be seen as a breakthrough in the normally
understood model in which public administration uses legally defined forms
of their activities®.

2. Characterization and genesis of organizational an and legal forms of
local development

The local action group was introduced to the Polish reality as an or-
ganizational and legal form of implementing local development tasks at the
level of local government administration with the use of solutions of the Co-
uncil Regulation No. 1698/2005 of 20 September 2005 to support rural area

1 Andrzej Wrébel, ,Europeizacja prawa administracyjnego — pojecie
i konteksty”, [in:] Europeizacja prawa administracyjnego, ed. Roman
Hauser, Zygmunt Niewiadomski, Andrzej Wrébel (Warszawa: Wydaw-
nictwo C. H. Beck: Instytut Nauk Prawnych PAN, 2014), 31.

2 TIrena Lipowicz, ,Prawne formy dzialania administracji publicznej —
migdzy stabilizacja a potrzeba wylomu” Ruch Prawniczy, Ekonomicz-
ny i Socjologiczny, No. 4 (2016): 41. Also see the joint study: Ewolucja
prawnych form administracji publicznej. Ksiega jubileuszowa z okazji 60
rocznicy urodzin Profesora Ernesta Knosali, ed. Lidia Zacharko, Andrzej
Matan, Grzegorz Laszczyca (Warszawa: Wolters Kluwer Polska, 2008).
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development by the European Development Fund Rural Areas® as part of
pilot activities that shaped organizational and financial conditions relevant
to establishing local partnerships. It is agreed for its participants to be local
governments and local community, they act as cooperation network entities
who stimulate the activity in rural areas*.

The postulates to create multi-stakeholder cooperation networks in
rural areas were rooted in the assumptions of the common agricultural poli-
cy, defined by the European Council in 2001 in the Strategy for Sustainable
Development, which supplemented the Lisbon Strategy. The strategy highlig-
hted that obtaining positive and satisfactory results of development progress,
in the light of contemporary threats and disproportions, requires treating ru-
ral development with special care, as it was previously underestimated and
supplanted by the priorities of social and economic policies. The Strategy
for Sustainable Development, updated in 2006, referred to newly admitted
countries, including Poland. Previously mentioned policies assumed, abo-
ve all, that in a given area, the proper development progress is achievable
not through the administrative activities of central and local authorities, but
through the strong involvement of the community itself and by allowing it
to shape development guidelines in a bottom-up and territorially coherent
manner.

As Poland didn’t have any sufficient legal basis to create such partner-
ships, they would most often take the legal form of associations, foundations
or fusion of associations’. The assessment of the adequacy of these organiza-
tional and legal solutions compared to the requirements outlined in the EU
regulations in 2004-2006 indicated that foundations was the most appro-
priate form. Foundations create the possibility of reflecting the desired re-
presentation of public and social sector entities in the group of founders and

3 Dz Office. EU1277/1.

4 I am referring to a pilot program financed from the EU sources in the
initial period of Poland’s membership in its structures, the LEADER
I initiative lunched in 1991-1993, LEADER II — in 1994-1999 and
LEADER + implemented since 2000. The name — the acronym origi-
nates from the French term ,Laisons Entre Actions de Develompent de
I’Economie Rurale”, Links between the rural economy and development
actions. For more information please visit: Budowa kapitatu spotecznego
do wykorzystania w procesie zarzgdzania rozwojem kierowanym przez spo-
lecznosé, ed. Michat Thulon (Warszawa: Ministerstwo Rolnictwa i Roz-
woju Wi, 2015), 14.

5  Jarostaw Supera, ,Lokalne grupy dziatania — tworzenie i funkcjonowa-
nie”, [in:] Podstawy prawne podejscia LEADER i ich stosowanie w prak-
tyce, ed. Maria Supera-Markowska, Jarostaw Supera (Warszawa: Samo-
rzad Wojewddztwa Mazowieckiego, 2008), 70 n.
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the possibility of statutory formation of decision-making bodies at the stage
of establishing a foundation. On the other hand, a regulation introduced un-
der Article 30 of the then Act on public finance®, which banned establishing
foundations sponsored with commune budget or public funds, became a sig-
nificant obstacle.

Introduced on 7* of March 2007, the Act on supporting rural deve-
lopment with the participation of the European Agricultural Found for Rural
Development” (hereinafter referred to as the Act on the EAFRD) simplified
the previously indicated issues. It clarified the norms in force for the EU re-
gulations concerning agricultural policy, and introduced a direct legal basis
for the creation of local action groups to finally specify its organizational and
legal forms. It anticipated that the local action group could be established as
association with legal personality, while referring to the regulations of crea-
ting and operating of associations outlined in the provisions of the Act of 7
April 1989 - Law on Associations®, with the exceptions provided for therein.

The provisions of the abovementioned Act introduced certain devia-
tions from the general rules of how associations should function. Above all,
they defined the membership of local government units in associations in
a different way. It should also be noted that, in the deviation scope includes
establishing associations by local government units — outlined in the constitu-
tional provisions of the Act’ of 8 March 1990 on commune self-government
and the Act of 5 June 1998 on poviat self-government'’.

6 Original: (Journal of Laws of 2005, No. 249, item 2104, as amended).
The provisions currently in force are introduced by the Act of 20 Febru-
ary 2015 on supporting rural development with the participation of the
European Agricultural Fund for Rural Development for the years 2014-
2020, (consolidated version: Journal of Laws of 2018, item 627). They
are supplemented by the provisions of the Act of 20 February 2015 on
local development with the participation of the local community (vol.:
Journal of Laws 2018, item 140).

7 Original: (Journal of Laws of 2007, No. 64, item 427, as amended).

8  T.uni.: (Journal of Laws 2017, item 210, as amended).
T. one.: (Dz. U. 2018 pos. 994 as amended), art. 84, which provides that
in order to realize the idea of self-defense and the common interests of

municipalities can form associations, including the districts and prov-
inces. The minimum number of founding members must be 3.

10 T. uni.: (Journal of Laws 2018, item 995, as amended), art. 75, which
specifies that poviats can form associations, including municipalities
and provinces, place an association a minimum of 3 founding members
is required.
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This particular characteristic that describes how local action groups
are created and operate, relates to the following issues: the nature of a local
government unit membership in an association, the freedom to shape inter-
nal bodies, the freedom to choose members of an association’s bodies and the
supervisory body.

First of all, it should be noted that in Polish law the institution of the
association is an exemplification of constitutionally guaranteed individual ci-
vil liberties i.e. freedom of association. Secondly, it should be stated that the
association as a corporation generally involves natural persons, who are its or-
dinary members, which results in pursuing certain entitlements stated in it.
According to the legal definition taken from the provisions of the Law on As-
sociations, the association is a voluntary, self-governing, permanent associa-
tion with non-profit purposes. The elements that define an association have
a specific meaning''. Voluntariness is associated with the lack of coercion in
matters of establishing an association, which reflects the freedom to create,
join and leave an association, which is implemented by individuals as an ex-
pression of their willingness to participate or cease. Self-governance is stron-
gly related to independence — the independence of an association’s members
from external entities in connection with the right to freely shape the goals of
an association, its structure and decisions. The interference of external entities
is allowed only in cases specified in law and is carried out under the supervi-
sion of authorized bodies indicated by legal norms. The supervision itself is
also based on legally defined criteria and forms. The permanent nature of an
association embodies the nature of its objectives, which are to be pursued on
a continuous basis, regardless of staff movement. The goals and tasks of asso-
ciations must be long-term and independent of time'?. The non-profit nature
of the association is related to the voluntary involvement of its members in
achieving the objectives of the association, which interrelates with the con-
strains concerning the disposal of financial resources (obtained from contri-
butions, donations and subsidies) solely to implement the statutory objectives
of the association®.

As it has already been indicated, the existence and activity of associa-
tions are a reflection of the constitutionally guaranteed freedom of associa-
tion, consequently, it is an association of natural persons who, through their

11 Pawet Sarnecki, Prawo o stowarzyszeniach. Komentarz (Krakéw: Kantor
Wydawniczy ,, Zakamycze”, 2002), 27-29.

12 Organizacje pozarzqdowe w Polsce. Podstawy prawno-finansowe, ed. Mi-
rostaw Granat (Warszawa: Instytut Spraw Publicznych, 2000), 285.

13 Hubert Izdebski, Fundacje i stowarzyszenia. Komentarz, orzecznictwo,
skorowidz (Warszawa: Oficyna Wydawnicza Transit, 1998), 101.
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participation in associations, exercise their civil rights'. Both natural per-
sons with legal capacity and minors can form associations. Their participation
acquires the character of so-called ordinary. The law of associations relates to
the nature of membership in such a way that it lists natural persons as mem-
bers. The membership of any legal entities has been explicitly excluded from
ordinary associations, whereas it is explicitly stated that a legal entity may
only be a supporting member”. No regulation defines the concept of a sup-
porting member or specity its rights and obligations, as it already is to be de-
duced from the name itself, the task of such a member is to support the asso-
ciation in any form'. The regulations governing the creation and operation
of a local action group define the membership of a legal person in a different
and special way. In this case, local government units are permitted to join as-
sociations as ordinary members on an equal footing with other (natural) per-
sons. This significantly changes the nature of their membership in the asso-
ciation and influences the scope of their rights and obligations. Hence, their
catalog includes, above all, active and passive electoral rights', local govern-
ment units participating in the local action group (this applies to municipali-
ties and poviats) directly gain the right to participate in bodies and to make
decisions regarding any issues related to the functioning of their association.
The legal person acts through its authorized bodies, and the local government
unit in accordance with the constitutional provisions is represented external-
ly by its executive body authorized to make declarations of will on its behalf.

The freedom to shape internal organs and choose their members in
the local action group has been modified in comparison to the general regu-
lations of the Law on Associations. These restrictions come directly from the
EAFRD Act, as well as from the regulations implementing it'®. The latter in-
troduce parity related to the subjective catalog of members of the local action

14 A separate thread is the concept and nature of human freedom and citi-
zen rights, as well as their genesis, hence it will be omitted here.

15 T. Uni.: (Journal of Laws of 2017, item 210), art. 42, section 1, item 3
and Article 10, section 3.

16 Pawet Suski, Stowarzyszenia w prawie polskim (Warszawa: LexisNexis,
2002), 179-180, 182.

17 These include the right to elect and be elected to organs, the right to
adopt resolutions of the general meeting, attend meetings of bodies that
make decisions on the activities of the association, the right to take ini-
tiative, motions and complaints, the right to appeal internal acts, and
more. Ibidem, 202.

18  Regulation of the Minister of Agriculture and Rural Development of
May 23, 2008 on detailed criteria and how to choose a local action
group for the implementation of a local action strategy under the Rural
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group treated as an organizational form of partnership. They are to be all
municipalities covered by local development strategy, and public sector enti-
ties: public universities, research and development units, independent public
health care institutions, state or local cultural institutions, state or local le-
gal entities that perform public tasks (established under separate provisions),
social sector entities, in particular natural persons who promote rural deve-
lopment, trade unions, socio-occupational organizations of farmers, associa-
tions, civic movements, other voluntary associations and foundations from
the area of activity of the local action group, entities of the economic sector
— local businesses. The broadly defined scope aims to enable the implemen-
tation of the postulate of social inclusion arising from the concept of multi-
level governance, and the adoption of a decentralized model and bottom-up
development policy”.

An additional restriction is the demand to maintain an equal repre-
sentation of individual entities on the management board as a decision-ma-
king body and in the council, an obligatory body whose competences include
making decisions regarding the selection of projects and tasks aimed at im-
plementing association’s prior objectives™.

The chairman of the Board of the Province (province marshal) exer-
cises supervision over the operation of the local action group. It is an innova-
tive solution because, as a rule, supervision over associations is exercised by
the registration body, which is the court of the association’s local jurisdiction,
and this supervision is based on the criterion of compliance with the law. Due
to the associative nature of the local action group, it should be listed in Na-
tional Court Register on general principles and supervision, like other asso-
ciations. Application of legal structure which provides for the province mar-
shal as a supervisory body aims to include supervision and control, especially

Development Program for 2007-2013, (Journal of Laws of 2008 No.
103, item 659).

19 Jerzy Hausner, ,W kierunku rzadzenia interaktywnego”, [in:] Nowe za-
rzadzanie publiczne i public governance w Polsce i Europie, ed., Adam
Bosiacki, Hubert Izdebski, Aleksander Nielicki, Igor Zachariasz (War-
szawa: Wydawnictwo Liber, 2010), 96 n; Krystyna Lisiecka, Tomasz
Papaj, Ewa Czyz-Gwiazda, Public governance koncepcjq zarzadzania
w administracji publicznej (Katowice: Wydawnictwo Uniwersytetu
Ekonomicznego, 2011), 42-43; Administracja i zarzadzanie publiczne.
Nauka o wspétczesnej administracji, ed. Dawid Szescito (Warszawa: Sto-
warzyszenie Absolwentéw Wydziatu Prawa i Administracji Uniwersyte-
tu Warszawskiego, 2014), 37 n.

20 Consolidated text: (Journal of Laws of 2013, item 173, as amended),
Article 15 in connection with consolidated text: (Journal of Laws 2018,
item 140), Article 4, section 3 point 4 and section 4.
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financial one, into the discussed system. He then becomes the entity respon-
sible for the implementation of regional development policy, as well as the en-
tity acting as an intermediate body, whose primary task is to manage public
funds from the EU funds for rural development®.

3. Local Action Group as a Unit Enforcing Public Tasks

The basic activity scope of local action group includes preparation
and implementation of a local development strategy. It is a planning docu-
ment prepared by associations, which is then adopted for implementation as
the basis for determining local development goals and priorities, as well as
actions and their financing. This strategy is adapted to the specifics of local
conditions and takes into account specific development needs. The legislator
did not specify the scope of local development concept of, nor did they spe-
cify requirements as to the essential elements of the strategy. The legislator
also left the freedom to set goals and priorities, as well as to choose methods
to achieve them. Local development strategy is to support the implementa-
tion of local development created by the local action group. Hence, local de-
velopment can be understood as the actual desirable state, the state of com-
pliance with certain criteria which, by describing the development plane in
the microscale, indicate the progress in specific areas. The basic factor indica-
ting local development is the existence of its determinants, among which the
literature emphasizes local community, its relationship with the inhabited ter-
ritory (emotional, cultural, traditional, and economic) and its forms of influ-
ence (transformation through individual activities and collective activities)**.

The role of local government in local development boils down to par-
ticipating in local systems and to fulfilling the role, not so much, of steering
as stimulating specific processes®. It should also be noted that, emphasized
in the literature, the role of local government boils down to being a deve-
lopment-oriented entity, which is closely knitted with the nature of local go-
vernment tasks, especially municipal, although at the same time there is no
direct indication as to the local government’s institutional responsibility for

21 Competences and role of local government units in agriculture and rural
development, comp. Ministry of Agriculture and Rural Development,
Warszawa 2015, 6, https://www.senat.gov.pl/gfx/senat/userfiles/_public/
k8/agenda/seminaria/2015/150527/material_ministrstwa_rolnictwa_i_
rozatu_wsi.pdf.

22 Andrzej Sztando, ,,Oddziatywanie samorzadu lokalnego na rozwdj lo-
kalny w $wietle ewolucji modeli ustrojowych gmin” Samorzqd Teryto-
rialny, No. 1 (1998): 12-13.

23 Ibidem, 15.
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local development*. The above discussed assumption is reflected in the lo-
cal government unit participation in the structures of the local action group,
which is a specific, formalized system of many participants, who have been
given the right to formulate crucial from local conditions point of view deve-
lopment objectives and methods of fulfilling them — these methods should be
listed in the local action strategy.

The activity of achieving the aims described in the adopted strategy
may be financed from various financial sources from support funds of diffe-
rent areas from the EU budget®. The Board of the Province, which is compe-
tent for the area of activity of the local action group, distributes funds for the
implementation after a previous competition®. The basis for the transfer of
funds is a framework agreement, which, under pain of nullity, is declared in
writing on the basis of a template developed by the minister for agriculture.
Next to indicating the amount of financial resources and obligations, it also
includes the date and place of implementation of the local strategy of opera-
tion; principles of its implementation; indications of entities implementing
individual operations (tasks); grantees; monitoring, evaluation and control
rules; principles of cooperation of the local action group with the local com-
munity and entities involved in the implementation of the strategy, commit-
ments to apply these guidelines®.

The implementation of a local development tasks, which is also the
primary and obligatory goal of the association, makes it difficult to grasp its
real character. The difficulty may be associated with the mechanisms of priva-
tization of public tasks®® or contracting them under administrative law with
the use of methods characteristic to civil law (contracts for the implementa-
tion of a public task). It can also be identified with the model of statutory de-
legating public tasks to certain associations, as is the case when legal norms
explicitly specify unique, so-called special status associations, as competent
for some of the state’s tasks. In the first instance, we deal with non-public

24 Adam Szewczuk, Magdalena Kogut-Jaworska, Magdalena Zioto, Roz-
wdj lokalny i regionalny: teoria i praktyka (Warszawa: Wydawnictwo
C. H. Beck, 2011), 13.

25 These may be the funds from the European Agricultural Fund for Rural
Development, the European Regional Development Fund, the Euro-
pean Social Fund, (vol.: Journal of Laws 2018, item 140), Art. 1.

26 Ibidem, Art. 9.
27 Ibidem, Art. 14.

28 Malgorzata Stahl, ,Niepubliczne podmioty administrujace”, [in:] Pod-
mioty administrujgce, ed., Roman Hauser, Zygmunt Niewiadomski,
Andrzej Wrébel (Warszawa: Wydawnictwo C.H. Beck: Instytut Nauk
Prawnych PAN, 2011), 542.
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entities that participate in the system of public tasks, however they task is to
support public authorities, and their role is of a subsidiary nature. The most
commonly understood privatization is preceded by a procedure; public pro-
curement, or public task order competitions, which is based on specific sy-
stem standards®. The second instance refers to the issue of decentralized ad-
ministrative entities, among which social organizations and associations are
indicated and permanently inscribed in the system of performing public ta-
sks by the law™.

In these instances, however, we are talking about associations opera-
ting under the provisions of the law on associations, as well as other provi-
sions regulating in detail the status of the, so called special association, but in
the above discussed instances, public administration body is never a partici-
pant of the corporation of natural persons with the status of ordinary mem-
ber. Public entities and their organs, including organs of local self-govern-
ment units, standing as if on the side of the state, retain their separateness
and, most importantly, the competence to carry out public tasks, and thus the
responsibility for its implementation.

The above described institutional model for local development and
the legal form of its implementation belong to solutions closer to public ma-
nagement than to administrative law. Creating a development strategy is
a task of strategy management nature, in which local government takes part,
but in a completely different role. Public-legal relations are disturbed, in favor

29  Irefer particularly to the regulation of the Act of 23 April 2003 on pub-
lic benefit activities and volunteering (vol.: Journal of Laws 2018, item
410), which comprehensively regulates the issue of relations between
public administration bodies and non-governmental organizations,
which associations are recognized. Jolanta Blicharz, Udziat polskich or-
ganizacji pozarzgdowych w wykonywaniu zadar administracji publicznej
(Wroctaw: Kolonia Limited, 2005), 95-106, elaborates on the problem.

30 For example: The Polish Hunting Association and hunting associa-
tions are authorized under Art. 32 and 33 of the Act of 13 October
1995 - Hunting Law, (consolidated version: Journal of Laws of 2017,
item 1259, as amended) to perform tasks related to hunting economy,
through breeding and hunting of animals, as well as activities for its
protection by regulating the population; Volunteer Fire Brigades have
been indicated in art. 19, section 1 a of the Act of 24 August 1991 on fire
protection, (consolidated version: Journal of Laws of 2018, item 620), as
entities authorized to fight fires, natural disasters and other local threats;
The Polish Red Cross, whose status is regulated by a separate Act of 16
November 1964 on the Polish Red Cross, pursuant to art. 3, acting as

a voluntary social organization, performs tasks in the field of health care
(Journal of Laws of 1964, No. 41, item 276).
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of relations significant for private law, the participation of a public entity, a lo-
cal government administration body in corporate and personal structures, on
an equal footing with natural persons and other entities to which the attribu-
tes of public subjectivity and administrative authority are not attributed. Ad-
mittedly, the provisions of the administrative law provide for planning acti-
vities, but this is done at the level of the local government, which is obliged
to perform regional development tasks by developing and implementing the
regional development strategy”, which includes the so-called sectoral strate-
gies, covering tasks in the area specified in substantive law*>. However, each
time a task is performed in its own name and on its own responsibility, even
when to perform them a collective agreement was concluded, or their perfor-
mance is carried out through self-government organizational units®.

4. Essence

Legal and organizational structure of the local action group as an
entity competent for local development, within which we can observe a fu-
sion of local government units and other persons and entities in a corporation
operating on the basis of the EAFRD Act and provisions relating to local de-
velopment with the participation of the local community that innovatively
shapes bonds between public administration bodies and non-public entities,
because they are based on close bonds of partnership cooperation within the
association with a special status, which are intensified especially when it co-
mes to cooperating upon decisions that concern the work of the bodies of this
association, in whose participation of representatives of particular categories
of entities is based on the principle of parity and balance. This ensures the di-
versification of views and prevents monopolization of operations by one of the
parties. Nevertheless, such a legal and organizational structure, and especially
its statutory property jurisdiction, breaks the established rules for the imple-
mentation of public tasks, as well as a breaches the forms adopted in the doc-
trine. This is undoubtedly related to the latest tendencies to move away from
imperious unilateral forms of public administration, in favor of consensual

31 Act of 5 June 1995 on voivodship self-government, (consolidated text:
Journal of Laws of 2018, item 913, as amended), Article 11.

32 Renata Cybulska, Jadwiga Gluminska-Pawlic, ,Komentarz do art. 11
ustawy o samorzadzie wojewddztwa’, [in:] Ustawa o samorzqdzie woje-
wodztwa. Komentarz, ed. Bogdan Dolnicki (Warszawa: Wolters Kluwer
Polska, 2012), lex/el 8704. An example may also be the voivodship stra-
tegy for social policy, indicated in the Act of 12 March 2004 on social
assistance, (consolidated version: Journal of Laws 2017, item 1769, as
amended), Article 21, paragraph 1.

33 Uniform: (Journal of Laws 2018, item 913, as amended), Article 2, para-
graph 2 in conjunction with Article 6, section 1 and art. 8 paragraph 1.
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forms characteristic of private law. This also has its source in the tendencies
to use public management methods in public administration activities, and
especially in the dynamic development of the planning function, which is
significant to the activities of the EU structures. This is justified by certain
ideological and economic views, which are reflected in the European Union
law and affect the change of paradigms of public administration in Poland,
which follows the role of the performer in favor of the role of a co-creator. It
is particularly evident in the area of shaping development policy*, including
local development.
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Tomasz Jasiakiewicz

On the Notion of the Competent State
Agency as the Unit Authorized to Demand
the Fulfillment of Testamentary Burden,
if it is in the Public Interest

(Art. 985 of the Civil Code)*

Pursuant to Art. 982 of the Civil Code ,the testator, in a will, may impose on a heir or
legatee the obligation to carry out a specific action or to refrain from carrying out of specific
action without making anyone a creditor (testamentary burden)”. The institution of testa-
mentary burden allows the testators to produce legal effects mortis causa which achieving
would not be possible in the way of other testamentary disposals (for instance legacy). This
paper relates to testamentary burden (done in the public interest), the fulfillment of which
may be demanded — apart from testator and last will executor - also by a competent State
agency (Art. 985 of the Civil Code). Author defines the notion of the competent State agen-
cy. This notion raises interpretation doubts as the principle of the uniform system of state
power was given up. Furthermore, he discusses the issue of the prosecutor’s right of action
to demand the fulfilment of the testamentary burden. The author also states de lege ferenda
comments, based on the analysis of the institution of the testamentary burden in German,
Swiss and Austrian law according to which the notion of ,,a competent State agency” should
be replaced with the notion ,a competent authority”.

1. Introduction

Pursuant to Art. 982 of the
Civil Code the testator, in a will,
may impose on a heir or legatee, the
so called testamentary burden, i.e.
the obligation to carry out a speci-
fic action or to refrain from carry-
ing out a specific action, without ma-
king anyone a creditor. It could ap-
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pear that testamentary disposition of
such content, due to lack of the cre-
ditor, may result in moral duty only.
However, the content of Art. 985 of
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the Civil Code testifies to the contrary, as the legislator protects the fulfill-
ment of the testamentary burden by entrusting the right to demand the ful-
fillment thereof to the heir, the executor of the will and, exceptionally also to
the competent State agency, if the testamentary burden is in the public inte-
rest. The fulfillment of the testator’s will expressed in the testamentary bur-
den depends thus on the activities of a very narrow group of persons, among
which, the competent State agency, as the unit guarding social interest has
a special position. It must be noticed, by the same, that pursuant to the quo-
ted article, the competent State agency has at its disposal a particular capaci-
ty to be a party in civil cases and the title to appear before the court in case
to fulfill the testamentary burden, which means that in the court proceeding
the agency appears in their own name and not in the name of the Treasury
of State (Fiscus) or the unit of local government'. In this context, proper defi-
nition of the notion competent agency shall be conclusively decisive which of
the agences has the right of action and has the right to demand the enforce-
ment of the sentence issued in the case, in the executive proceedings.
Doubts accompanying the interpretation of the notion competent
State agency are connected with the necessity to answer the question whether
de lege lata each public institution fulfilling public functions may be recogni-
zed as the competent State agency. Furthermore, it should be decided if the
units of the local government may also have the status of the competent Sta-
te agency. A separate attention should be focused on determining the legal
position of prosecutor in the light of Art. 985 sentence 2 of the Civil Code.
However, within de lege ferenda remarks the suggestion of the amen-
dment of Art. 985 sentence 2 of the Civil Code shall be presented; it assumes

1 Compare the decision of the Supreme Court of 30" October 2013,
V CSK 509/12, Legalis No. 877783, relating to the capacity to be
a party in the civil cases and the title to appear before court of the
Minister of Internal Affairs and Administration Matters in the case
with reference to declaring the contract of sale of real estate concluded
by a foreigner invalid. Compare also on the background of the decree
Inheritance Law Bronistaw Walaszek, ,,Polecenie testamentowe w pol-
skim prawie spadkowym” Studia Cywilistyczne, Vol. 1 (1961): 176,
footnote 45; contrary Mariusz Zelek, ,Commentary on Art. 985 of the
Civil Cod”, [in:] Kodeks cywilny. Tom II. Komentarz. Art. 450-1088, ed.
M. Gutowski (Warszawa: C. H. Beck, 2016), Art. 985, sentence 6, 1674,
in the opinion of whom ,state or local government bodies, themselves,
do not have the capacity to be a party in civil cases or the title to appear
before court”, that is why ,,it is the Treasury of State (Fiscus) or the unit
of the local government that may demand the testamentary burden be
implemented in accordance with the principles arising from Art. 67 of

the Code of Civil Procedure”.
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replacing the notion ,competent State agency” with another notion, which
would better reflect the system transformation which took place in the 1990s”.

2. Testamentary burden on the background of other testamentary dispo-
sitions

It is difficult to overestimate the meaning of positive regulation of
testamentary burden in the Polish law. It is enough to point out that the lack
thereof would cause significant limitations for the testator in shaping of the
legal relations in case of death®. The testamentary burden allows to imple-
ment the purposes, which could not have been implemented by appointing
the heir or establishing of a legatee?. Mostly, the testamentary burden, con-
trary to other testamentary dispositions, gives the possibility to impose a duty
on heir or legatee, without any pecuniary character. Such type of testamen-
tary burden is involved in situations when, for instance, the testator indicates
the manner of conducting funeral ceremony, chooses the type of headstone,
imposes the duty to take care of their animal till the end of its life or imposes
the duty to make their collections of paintings available to the public’. In all
such situations, the after-death relations are regulated, although they are not
of pecuniary nature (non-pecuniary testamentary burden). Such formulated
duties are included, however, in the inheritance debts, which is confirmed by
the content of Art. 922 § 3 of the Civil Code.

In turn, the institution of pecuniary testamentary burden, as indica-
ting some similarities to legacy by damnation could be seemingly recognized
as unnecessary. Thus, the following question is valid: what are the differen-
ces between these two, similar and yet still not identical constructions, the

2 Compare the 8" March 1990 Act on Commune Local Government,
Dz. U. 1990, No. 16, item 95; 5" June 1998 Act on Poviat Local Go-
vernment, Dz. U. 1998, No. 91, item 578; 5" June 1998 Act on Province
Local Government, Dz. U. 1998, No. 91, item 576.

3 Walaszek, , Polecenie testamentowe” 155, pays attention to ,the different
type of social relations to which testamentary burden relates and for
which testamentary burden exists in the Act”. On ratio legis of the in-
stitution of testamentary burden see Konrad Osajda, ,Commentary on
Art. 982 of the Civil Code”, [in:] Kodeks cywilny. Komentarz. Tom IVA.
Spadki, ed. K. Osajda (Warszawa: Wydawnictwo C. H. Beck, 2019),
Art. 982, sentence 6-8, 807 and next.

4 Compare Sylwester Wojcik, Fryderyk Zoll, ,Rozrzadzenia testamen-
towe”, [in:] System prawa prywatnego. Tom 10. Prawo spadkowe, ed.
B. Kordasiewicz (Warszawa: C. H. Beck: Instytut Nauk Prawnych PAN
2015), 461, point 76.

5  More examples of non-pecuniary testamentary burden are indicated by
Walaszek, ,, Polecenie testamentowe”, 155.
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existence of which made the crucial impact on deciding to introduce by le-
gislator the separate regulation with reference to pecuniary testamentary bur-
den.

Analyzing the issue formulated as above, first of all, it must be stated
that testamentary burden is the source of ,,duty” and not obligation®. Bearing
in mind such qualification, the duty resulting from testamentary burden may
not be the causa for the legal acts performed by the person burdened with the
testamentary burden’. Thus, to fulfill the testator’s will it becomes necessary
to contract the obligation. The source thereof may be for instance a contract
of donation which shall be concluded to transfer the right of ownership de-
termined in the testamentary burden to the beneficiary. In case of a legacy,
which is, as is known, an autonomous source of obligation such steps are not
necessary. It is worth noticing, at this point, that the testamentary burden is
not the source of natural obligation either®.

6  Polish regulation of testamentary burden, as to the essence, does not
thus differ from constructions known to other European legislations.
Compare in the Swiss law: Stephan Wolf and Gian Sandro Genna,
»Zulissige Inhalte der Verfiigungen von Todes wegen (Verfligung-
sarten)”, [in:] Schweizerisches Privatrecht. Band IV. Erbrecht. Band 1, ed.
Stephan Wolf (Basel: Helbing Lichtenhahn Verlag, 2012), 322; Daniel
Stachelin, ,Commentary on art. 482 of the Civil Code”, [in:] Basler
Kommentar. Zivilgesetzbuch I1. Art. 457-977 ZGB. Art. 1-61 SchlT ZGB,
ed. H. Honsell, N. P. Vogt, T. Geiser (Basel: Helbing Lichtenhahn Ver-
lag, 2015), Art. 482, point 14, 147; compare in the Austrian law — Peter
Apathy, ,Commentary on § 710 of the General Civil Code”, [in:] Kurz-
kommentar zum ABGB, ed. H. Koziol, P. Bydlinski, R. Bollenberger
(Wien-New York: Springer, 2010), § 710, point 3, 608; compare in the
German law — Dieter Leipold, ,Commentary on § 1940 of the Civil
Code”, [in:] Miinchener Kommentar zum Biirgerlichen Gesetzbuch. Band
10. Erbrecht, ed. S. Kessal-Wulf (Miinchen: Beck C. H., 2013), § 1940,
point 2, 2006.

7 Differently, Michal Niedospial, ,Zasadnicze rozrzadzenia testamen-
towe” Studia Prawnicze, book 2 (1997): 73 et seq., in the opinion of
whom the duty resulting from the testamentary burden may fulfill the
role of causa of legal deed due to similar application of Art. 156 § 2 of
the Civil Code and Art. 510 § 2 of the Civil Code. It is difficult to ascer-
tain construction gap in the analyzed case, which questions the possibil-
ity to apply analogia legis iz casu. The more so, the testamentary burden
cannot inflict effects concerning rights in rem, compare Leipold, “Com-
mentary on § 1940 of the Civil Code,” § 1940, point 7, 208.

8  'The same also Walaszek, ,Polecenie testamentowe”, 170, who rightly
notes that both constructions show only some similarities; Maksymilian

98 Prawo i Wiez nr 1 (31) wiosna 2020



Tomasz Jasiakiewicz, On the Notion of the Competent State Agency as the ...

Furthermore, testamentary burden, contrary to legacy, may impose
the duty to conclude the contract of mutual nature (for instance tenancy con-
tract, lease contract, sale contract, contract of exchange, contract for life rent,
etc.) on a heir (legatee)’. Both the legacy and appointing of a heir are disposi-
tions, which within the admissible content of the will may be performed only

Pazdan, “Commentary on Art. 982 of the Civil Code”, [in:] Kodeks cy-
wilny. Tom II. Komentarz. Art. 450-1088. Przepisy wprowadzajgce, ed.
K. Pietrzykowski (Warszawa: Wydawnictwo C. H. Beck, 2018), Art.
982, sentence 11, 1161; Elzbieta Niezbecka, ,Commentary on Art. 982
of the Civil Code”, [in:] Kodeks cywilny. Komentarz. Tom IV. Spadki, ed.
A. Kidyba (Warszawa: Lex a Wolters Kluwer business, 2015), Art. 982,
sentence 2, 233; Wojcik, Zoll, ,Rozrzadzenia testamentowe”, 461, point
76; Pawel Ksiezak, ,Zadanie wykonania polecania” Przeglgd Sqdowy,
No. 4 (2006): 56 et seq.; Osajda, ,Commentary on Art. 982 of the Civil
Code” Art. 982, sentence 70-71, 818; Mariusz Zelek, ,Commentary
on Art. 982 of the Civil Code”, [in:] Kodeks cywilny. Tom II. Komen-
tarz. Art. 450-1088, ed. M. Gutowski (Warszawa: C. H. Beck, 2016),
Art. 982, sentence 4, 1666. Differently, the Supreme Court in its deci-
sion of 19.04.2002, III CZP 19/02, Orzecznictwo Sgdéw Polskich, No.
10 (2003): item 123; Elzbieta Skowroniska-Bocian, Jacek Wiercinski,
»,Commentary on Art. 982 of the Civil Code”, [in:] Kodeks cywilny. Ko-
mentarz. Tom VI. Spadki, ed. J. Gudowski (Warszawa: Wolters Kluwer,
2017), Art. 982, sentence 1, 244; the same J6zef Kremis, ,Commentary
on Art. 982 of the Civil Code”, [in:] Kodeks cywilny. Komentarz, ed.
E. Gniewek, P. Machnikowski (Warszawa: Wydawnictwo C. H. Beck,
2013), Art. 982, point 2, 1669, who, however, in the subsequent editions
of Commentary waived from his opinion, see Jézef Kremis and Joanna
Kuzmicka-Sulikowska, ,,Commentary on Art. 982 of the Civil Code”,
lin:] Kodeks cywilny. Komentarz, ed. E. Gniewek, P. Machnikowski
(Warszawa: Wydawnictwo C. H. Beck, 2017), Art. 982, point 2, 1885;
Jarostaw Turtukowski, ,Instytucja polecenia testamentowego w prawie
krajéw Wspélny Niepodleglych Padstw na tle prawa polskiego”, [in:]
Non omnis moriar. Osobiste i majgtkowe aspekty $mierci czlowicka. Za-
gadnienia wybrane, ed. Jacek Golaczyriski, Jacek Mazurkiewicz, Jarostaw
Turtukowski, Daniel Karkut (Wroctaw: Wydzial Prawa, Administracji
i Ekonomii Uniwersytetu Wroctawskiego; Oficyna Prawnicza, 2015),
798, is of the opinion that ,the rights of the creditor in the institution
of testamentary burden were divided between beneficiary (receives ben-
efits) and those authorized to demand (they demand the testamentary
burden be implemented although it is not for their benefit)”.

9  Differently, Elzbieta Niezbecka, Zapis (Lublin: Wydawnictwo Uniwer-
sytetu Marii Curie-Sklodowskiej, 1990), 124 et seq., who admits the
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donandi causa. The view which defines the will as the act performed obligandi
vel acquirendi causa or solvend;i causa', should be rejected, at least in the sco-
pe relating to establishing of heir and legatee. The validity of the will made
under the influence of this type of non-standard motivation would depend
upon the assessment of its compliance with the content of Art. 945 § 1 point
2 of the Civil Code (error of law).

Testamentary burden is also a helpful disposition from the point of
view of persons (testators) who are entrepreneurs. In practice, there are often
discrepancies occurring between heirs as to manner of further running of
business activity (enterprise)''. Entrepreneurs, being aware of these threats,
may, with the use of testamentary burden, burden their heirs with the duty to
conclude a certain contract of partnership, which, even in case of a dispute,
shall allow for a more efficient taking up of business decisions and continue
activities in the new organizational legal form'?. The possibility of precise in-
dicating of these decisions by the testator himself (for instance the decision
as to make the scope of activities broader, to merger with another company,
etc) should not be excluded. Legacy, understood as merely obligation to ful-
fill a certain property performance, is utterly inadequate when compared to
the construction of a non-commercial partnership or commercial companies
(partnerships)', which are not founded donandi causa, but with the aim to
acquire ,,the status of the participant of created private legal organization and
membership rights connected therewith”'“.

possibility to oblige the heir or legatee to conclude contract of reciprocal
nature, in the way of legacy.

10 Differently, Maciej Rzewuski, Podpis spadkodawcy na testamencie
wlasnorgcznym (Warszawa: Lex a Wolters Kluwer business, 2014), 32 et
seq.

11 See also 5% July 2018 Act on Succession Managing the Enterprise of
a Natural Person, Dz. U. 2018, item 1629.

12 See Leipold, “Commentary on § 1940 of the Civil Code”, § 1940,
point 6, 208.

13 Differently Niezbecka, Zapis, 124, who expresses the view that the in-
stitution of legacy by damnation may be the source of the obligation to
conclude the partnership contract with the legatee.

14 The same with reference to a civil partnership Andrzej Herbet, ,,Spétka
cywilna”, [in:] System prawa prywatnego. Tom 16. Prawo spdtek osobowych,
ed. A. Szajkowski (Warszawa: C. H. Beck: Instytut Nauk Prawnych
PAN, 2016), 765 and next, point 71, who is of the opinion that civil
partnership is founded for societatis causa, thus, under the influence of
special form of aquirendi causa. It seems that the view formulated by
A. Herbet may also be transferred to other types of patnerships; compare
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The boundary separating the institution of testamentary burden from
legacy by damnation, legacy by vindication and from appointing the heir is
thus distinct and yet the possibilities offered by the institution of testamenta-
ry burden are still not noticed. At the same time, the implementation of the
testator’s will expressed in the testamentary burden is relatively less certain, as
it depends upon narrow circle of persons, for whom the testamentary burden
may only be an additional burden.

3. Rationale of including public institutions performing public fun-
ctions in the scope of the notion ,,competent State agency”

In the doctrine, the opinion is presented that the question whether de
lege lata every public institution performing public functions may be recog-
nized as competent State agency should be answered positively”. Such opi-
nion, however, leads to exceeding the literal wording of Art. 985 sentence 2
of the Civil Code. Apart from State agencies (central and local), the analyzed
notion is referred, for instance, to: beneficiary of the testamentary burden (if
the activity thereof comes down to the implementation of some important
public functions and the testamentary burden fulfills this activity)'®, Polish
Red Cross (if the testamentary burden was established for charity purposes

also with reference to professional partnership Dominika Nowak,
Wadliwa spétka partnerska (Warszawa: Wolters Kluwer Polska, 2010),
56, who is of the opinion that civil partnership is founded for obligandi
vel aquirendi causa. Compare also P. Antoszek, Cywilnoprawny charakter
uchwat wspdlnikow spotek kapitatowych (Krakéw: Oficyna Wolters Klu-
wer business, 2009), 232.

15  The same, on the grounds of Art. 894 of the Civil Code Leopold Stecki,
Darowizna (Toruii: TNOIK ,Dom Organizatora”, 1998), 140 et seq.;
Roman Trzaskowski, ,Commentary on Art. 894 of the Civil Code”, [in:]
Kodeks cywilny. Komentarz. Tom V. Zobowigqzania. Czes¢ szczegdtowa,
ed. J. Gudowski (Warszawa: Wolters Kluwer, 2017), Art. 894, sentence
25, 649 et seq.; compare also Marek Safjan, ,Commentary on Art. 894
of the Civil Code”, [in:] Kodeks cywilny. Tom II. Komentarz. Art. 450-
1088. Przepisy wprowadzajgce, ed. K. Pietrzykowski (Warszawa: C. H.
Beck, 2018), Art. 894, sentence 5, 899, for whom the unit demanding
the testamentary burden be implemented must have the status of ,,state
institution” (for instance National Library, Polish Academy of Science,
etc.).

16  The same on the grounds of Art. 894 of the Civil Code, as it seems,
Stecki, Darowizna, 140. As an example the author indicated the mu-
seum and university if appropriately denominated sculpture (painting)
and defined part of books collection, are to be transferred of the sake
thereof.
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but the beneficiary thereof was not clearly appointed) and the association of
war-disabled veterans (if the testamentary burden beneficiary is distinguished
war-disabled veteran)".

It is impossible to agree with the opinion that the status of the com-
petent State agency may be obtained both by State agency and many institu-
tions fulfilling certain public functions, according to the not clearly defined
criteria. State agency not only ,fulfills” the activities in the scope of public
authority but most of all they are the carrier of this authority. In other words,
the State agency is the institutional reflection of public authority, which may
not be said about the above mentioned institutions, even if they fulfilled such
authority based on agreement (for instance the tasks ordered to a foundation
or association) or based on a statute'®. Given the strictly defined structure of
the authority, the catalogue of units authorized to demand the fulfillment of
the testamentary burden is thus of a closed nature. However, as a result of re-
definition of the notion ,,competent State agency”, which gives rise to doubts
and which is not founded in the statute”, this catalogue becomes open. Wi-
dening interpretation of Art. 985 sentence 2 of the Civil Code is possibly the
attempt to additional secure the public interest in case the competent State
agency was not interested in enforcing the testamentary burden. It seems ho-
wever, that the solution is not the application of extensive interpretation but
the activity of the testator himself, who is entitled to entrust the fulfillment of
their will, also in the scope relating to the testamentary burden, to the execu-
tor of the will. The executor in turn, is not only authorized, but also obliged
to demand the testamentary burden be fulfilled.

4. Admissibility to demand the testamentary burden be fulfilled by the
units of local government

The opinion relating to the possibilities to demand the fulfilling of
testamentary burden by the unit of local government presented in the doctri-
ne”, is basically based on the literal wording, whereas such result is corrected

17 The same on the grounds of Art. 894 of the Civil Code Stecki, Daro-
wizna, 140 et seq.

18 Compare Osajda, ,Commentary on Art. 985 of the Civil Code”, [in:]
Kodeks cywilny. Komentarz. Tom IVA. Spadki, ed. K. Osajda (Warszawa:
Wydawnictwo C. H. Beck, 2019), Art. 985, sentence 16-17, 829 and
next, who, distinguishing the institutional and functional approach to-
wards the body of the state choses the first solution.

19  Compare on the grounds of Art. 894 of the Civil Code Stecki, Darow-
izna, 140 et seq.

20 The same Maksymilian Pazdan, ,Commentary on Art. 985 of the Civil
Code”, [in:] Kodeks cywilny. Tom II. Komentarz. Art. 450-1088. Przepisy
wprowadzajgce, ed. K. Pietrzykowski (Warszawa: Wydawnictwo C. H.
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with the use of historical interpretation®. In consequence, sometimes, not
only the State agencies are included in the notion of competent State agency
but also the units of local government which are not part of the state admini-
stration. Indeed, the codification of the civil law, which was crowned by the
adoption of the Civil Code in 1964 was carried out in the period when the
principle of the uniform system of state power was binding. Given the fact
that local government was not existing at that time, the whole authority at
central and local level was exercised by State agencies. In the Civil Code from
1964 this new system structure was respected and the notion ,competent
authority” (known in the decree Inheritance Law?*) was replaced with the
notion ,,competent State agency . At that time, it was not anticipated that the
local government would be restored and it would replace the State agencies at
local level and the catalogue of competent State agencies would be significan-
tly reduced. It is due to these historical reasons that it is suggested to include
in the analyzed notion also the units of local government, the tasks of which,
until 1990 were performed by the local units of State agencies®.

The view presented above should be recognized as pertinent although
the justification thereof requires some supplementing information. The no-
tion ,,competent State agencies”, as strictly connected with the principle of the
uniform system of state power became, really, outdated. It is not an exceptio-
nal situation when the Civil Code is concerned. The institution of ,,principles
of community life” which does not suit the reality of the current system may
serve as an example. This is thus a broader problem of inadequacy of network
of notions of the Civil Code with the changed system, social and economic
conditions. Pursuant to generally adopted rules of preference, linguistic inter-
pretation may be replaced by system or functional interpretation, if the literal

Beck, 2018), Art. 985, sentence 3, 1163. Differently on the grounds of
Art. 894 of the Civil Code compare Safjan, “Commentary on Art. 894
of the Civil Code,” Art. 894, sentence 5, 899.

21 See Bogustaw Lackoronski, ,Commentary on Art. 894 of the Civil
Code”, [in:] Komentarze prawa prywatnego. Tom III B. Kodeks cywil-
ny. Komentarz. Zobowigzania. Cz¢s¢ szczegotowa. Ustawa o terminach
zaptaty, ed. K. Osajda (Warszawa: Wydawnictwo C. H. Beck, 2017),
Art. 894, sentence 2, 1211, who looks for the justification in the dy-
namic historical interpretation (the view expressed on the grounds of
Art. 894 of the Civil Code); Osajda, ,Commentary on Art. 985 of the
Civil Code” Art. 985, sentence 14, 829, revokes on the other hand both

to historical and functional interpretation.
22 8™ QOctober 1946 decree Inheritance Law, Dz. U. 1946, No. 60, item
328.

23 Osajda, ,Commentary on Art. 985 of the Civil Code”, Art. 985, sen-
tence 14, 829.

nr 1 (31) wiosna 2020 Prawo i Wiez 103



Civil Law and Commercial Law ...

wording of a given provision is contrary to the hierarchically higher norm?.
The notion ,,competent State agencies” seems to show such controversy as it
expresses the rule of the uniform system of state power which is contrary to
the provisions of Art. 163 of the Constitution of the Republic of Poland es-
tablishing local government in Poland. By the same, the controversy that is
involved is the controversy which justifies the interpretation of Art. 985 sen-
tence 2 of the Civil Code on the basis of functional interpretation. Due to
the presumption of constitutionality of the indicated provision the mentio-
ned ,controversy” may not be, however, automatically indentified as being
unconstitutional.

The application of the functional interpretation is related to the ne-
cessity to determine the purpose of regulation of Art. 985 sentence 2 of the
Civil Code which consists in full securing of public interest implemented wit-
hin the testamentary burden. By the same, from the point of view of functio-
ning of the state, the so called ,,competent State agency” fulfills an important
role of the guardian of public interest which has its source in the last will of
the testator.

Given the two-degree limitation of the scope of competence of ,,com-
petent State agency” the attainment of the above mentioned purpose exclu-
sively with the use of literal interpretation is not, however, possible. As this
agency may demand the fulfilling of testamentary burdens taking into con-
sideration public interest (limitation of the first degree) as long as these acti-
vities are included in the scope of the competence thereof (limitation of the
second degree). Meanwhile, the competence of State agencies in the exact
meaning does not include the competence reserved for the agencies present
at the local government stage. Thus, the attainment of the purpose described
above requires, within admissible functional interpretation, the adoption of
a broad meaning of the notion “competent State agency” which includes in its
scope the whole range of spectrum of agencies, both state and local govern-
ment. Therefore, in accordance with ratio legis of Art. 985 sentence 2 of the
Civil Code, the protection of the social interest, should be full, not just frag-
mental and as the result thereof not uniform. Moreover, there is no rational
justification for choosing some social interest over the other. It is difficult to
assume that in 1990, with reference to the introduction of vertical division of
the authority and the creation of the local government, the legislator gave up
this just assumption.

24 'The same also, Lech Morawski, Wykladnia w orzecznictwie sqdow. Ko-
mentarz (Torun: Towarzystwo Naukowe Organizacji i Kierownictwa
»,Dom Organizatora”, 2002), 101.
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5. The role of the prosecutor in the implementation of the testator’s will
expressed in testamentary burden

Apart from heirs, executors of last will and competent State agencies,
the right to demand the testamentary burden be implemented is also vested
with the prosecutor?, although this right does not result from Art. 985 of
the Civil Code but from Art. 7 of the Code of Civil Procedure. In accordan-
ce with Art. 7 of the Code of Civil Procedure: , The prosecutor may demand
the proceedings be started in any case or take part in the proceedings already
commenced if, in their assessment it is required based on the need to protect
the rule of law, the rights of citizens or social interest”. Thus, the testamentary
burden is included within prosecutor’s general title to appear before the court
to initiate civil proceedings, and to participate in the already initiated pro-
ceedings®. In this situation, searching for the answer to the question whether
in the meaning of Art. 985 sentence 2 of the Civil Code prosecutor is a ,,com-
petent State agency” should be recognized as pointless. The only and, at the
same time, the independent source of this right is thus Art. 7 of the Code of
Civil Procedure. Moreover, this provision gives the prosecutor relatively more
freedom and his role is not limited exclusively to testamentary burden, the
aim of which is social interest but it includes also the testamentary burdens,
the implementation of which serves to protect the rule of law or the rights of
citizens. Thus, undoubtedly, the prosecutor may act in broader scope than, for
instance, competent State agency. The possibilities thereof are not however as

25 'The same on the grounds of Art. 894 of the Civil Code Leopold Stecki,
»2Darowizna’, [in:] System prawa prywatnego. Tom VII. Prawo zobowigza
— czgsc szczegdtowa, ed. ]. Rajski (Warszawa: C. H. Beck: Instytut Nauk
Prawnych PAN, 2011), 344, point 46; Safjan, ,Commentary on Art.
894 of the Civil Code” sentence 5, 899; Trzaskowski, ,Commentary on
Art. 894 of the Civil Code” Art. 894, sentence 25, 650; Zdzistaw Gaw-
lik, ,Commentary on Art. 894 of the Civil Code”, [in:] Kodeks cywilny.
Komentarz. Tom IIl. Zobowigqzania. Czes¢ szczegotowa, ed. A. Kidyba
(Warszawa: Lex a Wolters Kluwer business, 2014), Art. 894, sentence 5,
1352; Julian Jezioro, ,Commentary on Art. 894 of the Civil Code”, [in:]
Kodeks cywilny. Komentarz, ed. E. Gniewek, P. Machnikowski (Warsza-
wa: Wydawnictwo C. H. Beck, 2019), Art. 894, sentence 3, 1735;
Krzysztof Mularski, ,Commentary on Art. 894 of the Civil Code”, [in:]
Kodeks cywilny. Tom II. Komentarz. Art. 450-1088, ed. M. Gutowski
(Warszawa: Wydawnictwo C. H. Beck, 2016), Art. 894, sentence 2,
1273 et seq.; the remarks of already historical character are formulated
in this scope also by Walaszek, ,, Polecenie testamentowe”, 176.

26 The same on the grounds of Art. 894 of the Civil Code Mularski, ,Com-
mentary on Art. 894 of the Civil Code,” Art. 894, sentence 2, 1273 et
seq. who underlines the general competence of the prosecutor.
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broad as the possibilities of heir and executor of the will, who, being not bo-
und by the above mentioned prerequisites, may basically demand the imple-
mentation of any testamentary burdens, with the exception of testamentary
burdens with the aim of exclusive advantage of the person burdened with the
testamentary burden.

The above considerations may not make up the basis to formulate
the conclusion that both provisions, quoted above, remain fully autonomous.
There is, however, a certain dependency between Art. 7 of the Code of Civil
Procedure and Art. 985 of the Civil Code. It seems that, iz casu, Art. 7 of the
Code of Civil Procedure would be deprived of meaning if the legislator did
not foresee the mechanism securing the execution of the testator’s will in Art.
985 of the Civil Code. In consequence, seeking the fulfilling of a testamenta-
ry burden makes up ,the case” in the meaning of Art. 7 of the Code of Civil
Procedure, in which the prosecutor may demand the proceedings be started.
Justifying their right of action prosecutor should therefore indicate Art. 7 of
the Code of Civil Procedure in conjunction with Art. 985 of the Civil Code
as the legal basis.

6. The body authorized to demand the implementation of the testamen-
tary burden in German, Austrian and Swiss law

The hitherto considerations indicate the existence of the need to carry
out appropriate amendment of Art. 985 sentence 2 of the Civil Code. The no-
tion of “competent State agencies” in the current system of government lost
its validity, which causes numerous and difficult to be solved interpretational
problems. Looking for new legislative solutions, the terminology known al-
ready to the decree Inheritance Law, which in Art. 135 § 3 vested the right
to demand testamentary burden implementation to “competent authority”*’
may be reached for. It is worth noticing that the content of the quoted provi-
sion is nearly exact translation of § 2194 sentence 2 of German Civil Code®,
which testifies to significant influence of the German law onto the shape of
the hitherto Polish inheritance law?.

27  Pursuant to Art. 135 § 3 of the decree Inheritance Law: ,If the imple-
mentation of the testamentary burden is in public interest, the imple-
mentation thereof may be demanded by competent authority”.

28 See Mathis Rudy, ,Commentary on § 2194 of the Civil Code”, [in:]
Miinchener Kommentar zum Biirgerlichen Gesetzbuch. Band 10. Erbrecht
(Miinchen: C. H. Bck, 2013), § 2194, point 8, 1111. In accordance with
§ 2194 sentence 2 of the German Civil Code: , Liegt die Vollzichung im
offentlichen Interesse, so kann auch die zustindige Behorde die Vollzie-
hung verlangen”.

29  Legal comparative analysis relating to the personal scope of the persons
authorized to demand the testamentary burden be fulfilled was carried
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In turn, Swiss legislator, including in the scope of Art. 482 of the
Swiss Civil Code® all persons having the interest in the implementation
of testamentary burden’, rejected the concept of closed catalogue of those
authorized to demand the testamentary burden be implemented. Swiss doc-
trine is, by the same, far from restrictive interpretation of the quoted pro-
vision and the attempts to limit its personal scope®. Such approach makes
the demand to implement testamentary burden the right accessible to a wide
range of persons, as the interest mentioned in the Act may also be of non-
-pecuniary nature. In consequence, apart from the beneficiaries of testamen-
tary burden®, potential mentees of the foundation which is to be founded in
accordance with the content of testamentary burden, persons belonging to
the circle of intestate successor missed out in the testament, members of the
family, next of kin and friends to the testator, executor of the will and admi-
nistrator of an inheritance, and, according to the doctrine also the appropria-
te authority, as long as the testamentary burden considers the public interest,
may demand the implementation of the testamentary burden®. However,

out by Walaszek, ,, Polecenie testamentowe”, 175, footnote 43.

30 Art. 482 of the Swiss Civil Code: ,,Der Erblasser kann seinen Verfligun-
gen Auflagen oder Bedingungen anfiigen, deren Vollziehung, sobald die
Verfiigung zur Ausfiihrung gelangt ist, jedermann verlangen darf, der
an ihnen ein Interesse hat”.

31 'This applies to the interest which is worth being supported (unterstiit-
zungswiirdig), see Stephanie Hrubesch-Millauer, ,Commentary on Art.
482 of the Civil Code”, [in:] Handkommentar zum Schweizer Privatrecht.
Erbrecht, ed. P. Breitschmid, A. Jungo (Ziirich-Basel-Genf: Schulthess
Verlag 2016), Art. 482, sentence 10, 59 et seq.

32 See Wolf and Genna, ,Zulissige Inhalte der Verfiigungen von Todes
wegen (Verfiigungsarten)”, 326, according to whom: ,Der Kreis derje-
nigen Personen (...) ist (...) weit zu ziehen®. See also Harold Griininger,
»,Commentary on Art. 482 of the Civil Code”, [in:] Kurzkommentar
ZGB, ed. A. Biichler, D. Jakob (Basel: Helbing Lichtenhahn Verlag,
2018), Art. 482, point 9, 1484.

33 See the sentence of the Swiss Supreme Court of 13.12.1979, BGE 105
I1 253, 260, in the opinion of which: , Ein solches berechtigtes Interesse
hat in erster Linie der Begiinstigte”.

34  See Wolf and Genna, ,Zulissige Inhalte der Verfiigungen von Todes
wegen (Verfiigungsarten)”, 326-327. The notion of ,,competent author-
ity” is the reference to the content of Art. 246 subparagraph 2 of the
Swiss Obligation Laws, which grants the right to seek the implementa-
tion of testamentary burden in case of the death of the donor to this
competent authority, see Peter Weimar, ,Commentary on Art. 482 of
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prerequisite of the existence of generally understood ,interest” on the side of
the demanding party gives the possibility to demand fulfilling the testamen-
tary burden by such wide range of persons, yet the claim to fulfill the testa-
mentary burden does not have the nature of actio popularis”.

Austrian Civil Code does not contain a provision that would, expresis
verbis, define the catalogue of subjects authorized to demand the testamen-
tary burden be implemented (compare Polish and German catalogue). Also,
there is no criterion allowing to separate such catalogue (see Swiss model).
In this scope the situation is thus not as clear as in the legislations present-
ed above. Austrian doctrine however, has no doubts that such right is vested
with the executor of the will, and to the heir, which is confirmed by general
regulations contained in § 816 and § 817 of the Austrian Civil Code.*® This
short list of those authorized is sometimes supplemented by Treasury Pros-
ecutors’ Office (Finanzprokuratur’)*®, as long as the interest contributes to

the Civil Code”, [in:] Berner Kommentar. Kommentar zum schweizerisch-
en Privatrecht. Band III. Erbrecht, ed. H. Hausheer, H. P. Walter (Bern:
Stimpfli Verlag, 2009), Art. 482, point 32, 301.

35 'The same Wolf and Genna, ,Zulissige Inhalte der Verfiigungen von
Todes wegen (Verfiigungsarten)”, 327; Griininger, ,Commentary on
Art. 482 of the Civil Code”, Art. 482, para 9, 1484; Michael Lidi,
Auflagen und Bedingungen in Verfiigungen von Todes wegen unter Beriick-
sichtigung des deutschen Rechts (Ziirich-Basel-Genf: Schulthess Verlag,
2016), 244.

36 'The same Rudolf Welser and Brigitta Zochling-Jud, Grundriss des
biirgerlichen Rechts. Band I1. Schuldrecht Allgemeiner Teil. Schuldrecht
Besonderer Teil. Erbrecht (Wien: Manz Verlag, 2015), 568, point 2086;
Bernhard Eccher, ,Commentary on § 709 of the Civil Code”, [in:]
ABGB Praxiskommentar. Band 3. §§ 531-858 ABGB, ed. M. Schwimann
(Wien: LexisNexis Verlag, 2006), § 709, point 5, 140.

37  Finanzprokuraturgesetz, BGBI. I No. 110/2008.

38 Winfried Kralik, System des 6sterreichischen allgemeinen Privatrechts
(Wien: Manz Verlag, 1983), 269, who stresses at the same time that the
right to demand the fulfilling of the testamentary burden is not vested
with other institutions, such as: churches or society for the animal wel-
fare protection; Apathy, ,Commentary on § 710 of the General Civil
Code”, § 710, point 3, 608; Eccher, ,Commentary on § 709 of the
Civil Code”, § 709, point 2, 140. Compare also on the possibilities to
enforce the testamentary burden be implemented by General Counsel’s
Office in times when the decree Inheritance Law was in force Fryderyk
Zoll, ,Polecenie obciazajace osobg odnoszaca korzys¢ z czynnosci pod
tytulem darmym” Przeglgd Notarialny, book 5 (1948): 392.
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public interest and vaguely defined public institutions appointed to safeguard
the interest of testamentary burden beneficiaries®.

7. De lege ferenda remarks

Considering possible amendment of regulation relating to testamen-
tary burden two basic issues should be considered. Firstly, irrespective from
the adopted regulation model (Polish/German, Swiss or Austrian model) in
particular countries, on statutory or at least doctrine level, the need to pro-
tect the public or social interest, implemented by the testamentary burden,
is rightly noticed. As the state has not the right but even duty to take care
of its own interest. Secondly, from the legal comparative point of view, as to
the principle, the protection of this interest is entrusted to ,,public authority”.
Even Swiss doctrine uses this notion, although the legislator does not use the
notion in the provisions relating to the testamentary burden. Only the Au-
strian law makes the exception in this scope.

It seems that further discussion on the personal scope of those authori-
zed to demand the fulfillment of the testamentary burden will be based on
German or Swiss model, whereas the Polish legislator will aim to gradual-
ly widen, even, possibly, open the catalogue in question. Given the limited
framework of this paper, it should only be stated that, irrespective the cho-
ice made in this scope on statutory and doctrinal level, the notion ,,compe-
tent State agencies” should be replaced by the notion ,,competent authority”,
which is universal and allows to make the legal provisions independent from
changing system of government*. This view is also confirmed in the remarks
relating to chosen foreign legislations (compare also point 6). Furthermore,
it seems that it is also the direction chosen by the Polish doctrine, which spe-
aks for the notion ,,competent public body™! or ,competent body of public
authority™?. Especially the second of the suggested notions deserves the at-
tention, as the legislator has used it repeatedly also in the provisions of the

39  Welser and Zoéchling-Jud, ,Grundyiss des biirgerlichen Rechts”, 568, point
2086.

40 Compare Zoll, ,Polecenie obciazajace”, 387, who, assessing critically
the regulation of the decree Inheritance Law relating to testamentary
burden, what is symptomatic, did not question the notion ,,competent
authority”.

41  Osajda, ,Commentary on Art. 985 of the Civil Code”, Art. 985, sen-
tence 15, 829; Zelek, ,Commentary on Art. 985 of the Civil Code”, Art.
985, sentence 6, 1674.

42 Pazdan, ,Commentary on Art. 985 of the Civil Code”, Art. 985, sen-
tence 3, 1163; Zelek, ,Commentary on Art. 985 of the Civil Code”, Art.
985, sentence 6, 1674.
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Constitution®. Justification for the transfer of the notions characteristic for
the constitutional law to the grounds of the civil law may be seen as the ne-
cessity to construct some terminological coherence within the Polish system
of law. The implementation of this, again legitimate, assumption is however
related with the necessity to adjust the terminology of the Civil Code to the
network of system regulations each time, should they be changed. Thus, po-
tentially there is a risk that the notion ,,competent body of public authority”
suggested in the doctrine would become outdated, which, bearing in mind
the hitherto negative experience with the interpretation of Art. 985 sentence
2 of the Civil Code should be avoided. Revoking to the notion ,,competent
authority” which is absolutely autonomous and, at the same time, sufficiently
precise, would allow to avoid the indicated threat®.
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(na podstawie art. 27 ust. 2 u.s.m.)

Evolution of the Legal Structure of the Statutory Management
Entrusted to a Housing Co-operative (pursuant to Article 27 (2) of

the Act on Housing Co-operative Law)

The author analyzes the legal special form of real estate management, which is
performed by a housing cooperative, based on Art. 27 section 2 u.s.m. Discussion on the
scope of competences of the cooperative, which manage common part of condominium
was a basis for the analysis. The author presents an evolutionary outline of changes of the
law on housing cooperatives and the accompanying changes in the views of doctrine and
case law. The author also interprets current legal regulations (in force since the 2017). In the
final conclusions the author indicates the need to distinguish three levels of property ma-
nagement. This postulate is grounded on a comparative analysis based on property ma-
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1 Ustawa z 15 grudnia 2000 r.
o spétdzielniach mieszkanio-
https://doi.org/10.36128/priw.vi31.115 wych, zwana dalej: u.s.m. (tekst
jedn. Dz. U. 22019, poz. 1309).
2 Ustawa z 24 czerwca 1994 r.
o wlasnosci lokali, zwana dalej:
uw.l. (Dz. U. 2019 poz. 737,
1309,1469).
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whasnosciowych zachodzacy w spéldzielniach mieszkaniowych?, pojawita si¢
trzecia forma, czyli ustawowy zarzad powierzony, ktéry taczy elementy obu
wymienionych weze$niej form zarzadzania, i dlatego jest zwany modelem
korporacyjno-wlasnosciowym.

Zarzad ten jest wykonywany przez spétdzielnic. Powstaje on z mocy
prawa, na podstawie art. 27 ust. 2 u.s.m. Niestety jego konstrukeja jurydycz-
na juz od chwili wprowadzenia budzita liczne watpliwosci natury konstytu-
cyjnej, zaréwno co do samej ,,przymusowoséci” tego trybu zarzadzania, jak
tez w orzecznictwie pojawily si¢ rozbieznosci dotyczace zakresu kompeten-
cji spéldzielni wykonujacej ten zarzad. To spowodowato liczne wnioski do
Trybunatu Konstytucyjnego, ktéry badal przepisy ustawy o spétdzielniach
mieszkaniowych réznych aspektach®. Natomiast, jezeli chodzi o art. 27 ust. 2
u.s.m. bedacy przedmiotem rozwazan w niniejszym artykule to byt on przed-
miotem badania w wyroku z dnia 28 pazdziernika 2010 r., SK 19/09° oraz
wyroku 5.02.2015 r., K 60/13°. Trybunat Konstytucyjny nie podzielit zarzu-
tu niekonstytucyjnosci samego sposobu ustanawiania tego trybu zarzadza-
nia, ale przyznal w uzasadnieniu, ze nie badat zakresu kompetencji przystu-
gujacych spétdzielni na podstawie zaskarzonego przepisu.

Chociaz Trybunat Konstytucyjny nie stwierdzit niezgodnosci z Kon-
stytucjg art. 27 ust. 2 u.s.m., jednak w nauce dostrzegano koniecznos¢

3 Zmiany byly dokonywane na podstawie licznych regulacji ustawy
o spétdzielniach mieszkaniowych (art. 17 ust. 1 u.s.m., art. 17" ust. 1
w.s.m. art. 39 ust. 1 u.s.m., art. 48 ust. 112 u.s.m. oraz art. 46 u.s.n. — ten
ostatni obecnie uchylny). Szerzej na ten temat zobacz: Piotr Zakrzewski,
,Przeksztalcenia  wlasnosciowe w  spéldzielniach mieszkaniowych
w $wietle wyroku TK z 29.5.2001 r.” Monitor Prawniczy, nr 4 (2005):
197 i n. oraz Katarzyna Krolikowska, ,Komentarz do wyroku SA
w Lodzi z 19.11.2018 r. I ACa 1653/17, poz. 29” Rocznik Orzecznictwa
i PiSmiennictwa z zakresu Prawa Spitdzielczego oraz Prawa Spitek
Handlowych za rok 2018, red. Krzysztof Pietrzykowski, t. VII (2019):
287.

4 Krzysztof Pietrzykowski, ,,Spéldzielcze prawo mieszkaniowe w orzecz-
nictwie Trybunatu Konstytucyjnego”, [w:] Podstawowe konstrukcje

i tendencje rozwojowe prawa spétdzielczego, red. Andrzej Herbet, Piotr
Zakrzewski (Lublin: Wydawnictwo KUL, 2014), 121.

5 Wyrok TK z dnia 28 pazdziernika 2010 r., SK 19/09 (OTK-A
22010 r., nr 8, poz. 83).

6  Wyrok Trybunatu Konstytucyjnego z 5.02.2015 r, K 60/13
(OTK-A 2015/2/11, Dz.U.2015/201, LEX nr 1625221).
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zmiany legislacyjnej tego przepisu’. Stad aktualny pozostat problem, ktéry
przejawial si¢ rozbieznoscia w orzecznictwie, mianowicie, czy spétdzielnia —
ktéra sprawuje zarzad przymusowy — moze autonomicznie podejmowaé de-
cyzje w ramach swojej struktury korporacyjnej, czyli przez swoje organy, czy
tez — w pewnym zakresie spraw — powinna uzyskiwa¢ zgode whascicieli loka-
li. W tym ostatnim przypadku, pojawia si¢ kolejna kwestia do rozstrzygnie-
cia, mianowicie, czy zgoda ta powinna by¢ jednomyslna, czy oparta o wigk-
szo$ciowa uchwale wiascicieli lokali. Dotychczasowe orzecznictwo sadéw nie
bylo jednolite, dlatego w nauce wskazywano na konieczno$¢ zmiany legisla-
cyjne tej regulagji®.

W rezultacie dnia 9 wrzes$nia 2017 r. weszta w zycie nowelizacja’,
z ktérej analizy wynika, ze ustawodawca wzmocnit pozycje whascicieli lokali,
a jednoczesnie ostabit dotychczas uprzywilejowana pozycje spétdzielni miesz-
kaniowej, co nastapito przez ograniczenie zakresu jej samodzielnych kompe-
tencji. W tym artykule bede chciata uzasadni¢ hipotezg, ze po tej noweliza-
qji zakres kompetencji przystugujacych spétdzielni mieszkaniowej odpowiada
zakresowi kompetencji zarzadcy ustanowionego w trybie art. 18 ust. 1 u.w.l.,
a przed nowelizacja z 2017 r. zakres jej kompetencji odpowiadat kompeten-
cjom wspdlnoty mieszkaniowe;.

2. Ustawowy zarzad powierzony — jego geneza i ratio legis

Ustawowy zarzad powierzony jest trzecim, zmodyfikowany sposo-
bem zarzadzania nieruchomo$ciami mieszkalnymi. Laczy on elementy za-
rzadzania korporacyjnego opartego o prawo spétdzielcze i ustawe o spétdziel-
niach mieszkaniowych oraz elementy zarzadzania wiascicielskiego, ktére jest
oparte o regulacje ustawy o wlasnosci lokali.

Konstrukgji tej nie sposéb zrozumie¢ bez nawigzania do zmian legis-
lacyjnych zachodzacych w naszym kraju po 1990 r. Przed ta data funkcjono-
waly tylko spétdzielnie mieszkaniowe, a nie byto wspélnot mieszkaniowych.
W pierwszej fali refom tj. 1 stycznia 1995 r. weszta w Zycie ustawa o wlasnosci

7 Krzysztof Pietrzykowski, ,,Kontrola konstytucyjnosci a stosowanie prawa
w $wietle orzecznictwa Sadu Najwyzszego (zagadnienia wybrane)”,
[w:] Kontrola /eomtytucyjnofcz’ prawa a stosowanie prawa w orzecznictwie
Trybunatu Konstytucyjnego, Sgdu Najwyzszego i Naczelnego Sgdu
Administracyjnego, red. Jakub Krélikowski, Jan Podkowik, Jarostaw
Sutkowski (Warszawa: Wolters Kluwer, 2017), 52.

8  Kizysztof Pietrzykowski, Komentarz do ustawy o spétdzielniach
mieszkaniowych, wyd. 8, Warszawa 2016, komentarz do art. 27 nb 6.
Legalis.

9 Ustawa z 20 lipca 2017 r. o zmianie ustawy o spéldzielniach
mieszkaniowych, ustawy — Kodeks postgpowania cywilnego oraz

ustawy — Prawo spéldzielcze (Dz. U. 2017 poz.1596).
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lokali, w ktérej pojawia si¢ po raz pierwszy expressis verbis, w okresie powo-
jennym, wspdlnota mieszkaniowa'®. A zatem od daty wejscia w zycie ustawy
o wlasnosci lokali z jej podstawowa konstrukcja — wspdlnota mieszkanio-
wa, powstajaca z mocy prawa, mozna uznad, ze spétdzielnia stata si¢ fakulta-
tywna formg zarzadzania nieruchomosciami, jesli chodzi o nowopowstajace
kompleksy zabudowane budynkami wielolokalowymi.

W zwiazku z tym prawo spéldzielcze nie byto dostosowane do uregu-
lowania kwestii zarzadzania nieruchomo$ciami wspélnymi'', ktérych spét-
dzielnia byta jedynie wspétwiascicielka, a wige kolejnym etapem tego procesu
legislacyjnego byto wprowadzenie ustawy o spéldzielniach mieszkaniowych
22000 r.">. Zawarto w niej nie tylko rozwiazania dotycza zasad przeksztalca-
nia praw spéldzielczych do lokali'® w prawo mocniejsze, czyli odr¢bna wias-
no$¢ lokalu, ale i regulacje dotyczace funkcjonowania spétdzielni mieszka-
niowych. Ustawa ta byta przedmiotem licznych zmian legislacyjnych, kté-
rych jedna z przyczyn byto (i ciagle jest) dostosowanie modelu zarzadzania do
specyfiki nowych konstrukeji rzeczowych. Te konstrukeje charakteryzuje to,
ze w wyniku wyodrebnienia lokali powstaje nie tylko nieruchomo$¢ wspél-
na, ale tez jej specyfika polega na tym, ze jest ona otoczona nieruchomosciami
stanowigcymi mienie spétdzielni wraz z infrastruktura, w ktérej utrzymaniu
zobowiazani sg uczestniczy¢ wlasciciele lokali (art. 4 ust. 2 u.s.m.).

W zamysle ustawodawcy konstrukeja zarzadu powierzonego z mocy
prawa — sprawowanego przez spétdzielni¢ — miat mie¢ charakter przejsciowy.
Spétdzielnia mieszkaniowa jest zobowiazana do sprawowania zarzadu ex lege.
Sad Najwyzszy uznal, ze inaczej niz przy zarzadzie powierzonym, o ktérym

10 O szczegdtach: Iwona Szymczak, ,Ewolucja konstrukeji jurydycznych
w prawie wlasnosci lokali w ujeciu prawnoporéwnawczym”, [w:] Prawo
cywilne — stanowienie, wyktadnia i stosowanie. Ksiega pamigtkowa dla
uczczenia setnej roczmicy urodzin Profesora Jerzego Ignatowicza, red.
Mirostaw Nazar (Lublin: Wydawnictwo Uniwersytetu Marii Curie-

Sktodowskiej, 2015), 444.

11 Co do zasady spéldzielnie sa podmiotami, ktérym ustawodawca
wyznacza szersze cele i zakresy ich dziatalnosci. Piotr Zakrzewski,

»Z zagadnien konstrukgji prawnej spétdzielni” Rejent, nr 9 (2004): 133.
12 Ustawa weszta w zycie 24 kwietnia 2001 r.

13 De lege lata w obrocie prawnym wyst¢puja nastgpujace prawa
spéldzielcze: spétdzielcze whasnosciowe prawo do lokalu; prawo do
miejsca postojowego w wielostanowiskowym garazu; spétdzielcze
lokatorskie prawo do lokalu. Jednak nie jest juz mozliwe ustanawianie
nowych spétdzielczych wlasnosciowych praw do lokalu.
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mowa w art. 18 ust. 1 u.w.l., nie ma potrzeby zawierania umowy'. Chodzito
o to, aby w okresie sukcesywnego wyodr¢bniania lokali z substancji mienia
spéldzielczego, bylo wiadomo, kto jest odpowiedzialny za bezpieczne funk-
cjonowanie catego kompleksu mieszkaniowego, oraz jak utatwi¢ kwesti¢ roz-
liczent pomigdzy spétdzielnia a wlascicielami lokali za korzystanie z mienia
spéldzielni.

Na zlozono$¢ nowego modelu zarzadzania wptynela tez okolicznos¢,
ze proces uwlaszczenia spétdzielcéw w odrebna whasnosé lokali nie jest obo-
wiazkowy. Podmiot, ktéremu przystuguje spétdzielcze prawo do lokalu moze
nadal na czas nieokreslony pozosta¢ cztonkiem spétdzielni, korzystajac je-
dynie z korporacyjnych uprawnient w zakresie zarzadzania ,swoim mieniem
spéldzielczym”. Jezeli jednak podmiot uzyskat w wyniku przeksztatcenia pra-
wo odrebnej wlasnosci lokalu, to po tym przeksztalceniu moze wybraé, czy
pozostaje w strukturze korporacyjnej spétdzielni jako jej czlonek (a jedno-
cze$nie moze wykonywaé swoje uprawnienia rzeczowe, w tym do nierucho-
mosci wspdlnej) albo moze wystepujac ze spéldzielni zerwaé korporacyjna
zachowujac jedynie uprawnienia rzeczowe do lokalu i udziat w nieruchomo-
$ci wspélnej.

Natomiast od strony przedmiotowej powstaje — niezaleznie od ilo-
$ci przeksztatconych praw do lokali — nieruchomos¢ wspélna®. Wobec tego,
ze wzgledu na usamodzielnienie statusu wlasnosciowego niektérych lokali,
model autonomicznego zarzadzania przez spétdzielni¢ nie jest juz mozliwy.
Spétdzielnia jest teraz tylko wspotwhascicielkq nieruchomosci wspélnej, a jej
prawa rzeczowe, wynikajace z posiadanego udziatu, nie réznia si¢ jakosciowo
od tresci praw tego rodzaju innych podmiotéw uwtaszczonych. Pozycje praw-
no-rzeczowy spétdzielni mozna wigc poréwnaé do statusu dotychczasowego
wiasciciela nieruchomosci, czyli dewelopera (art. 3 ust. 3 zd. 2 u.w.l.). Poczat-
kowo spétdzielnia ma wigkszosciowy udzial w nieruchomosci wspélnej, lecz
ulega on zmniejszeniu na skutek kolejnych przeksztatcen.

14 Uchwata z dnia 26 listopada 2008 r., III CZP 100/08 (OSN 2009,
nr 10, poz. 140).

15  Piotr Zakrzewski, ,Spétdzielnie mieszkaniowe po zmianach z 2017 r.”
Kwartalnik Prawa Prywatnego, nr 1 (2018): 211; Aneta Kazmierczyk,
~Powstanie wspdlnoty mieszkaniowej w $wietle znowelizowanej w 2017
roku ustawy o spéldzielniach mieszkaniowych” Kwartalnik Prawa
Prywatnego, nr 2 (2018): 374; Edward Gniewek, ,Model wspélnoty
mieszkaniowej i spétdzielni w zarzadzaniu nieruchomoscia wspdlna
po ustanowieniu odr¢bnej wlasnosci lokali”, [w:] Podmiotowos¢
cywilnoprawna w prawie polskim. Wybrane zagadnienia, red. Edward

Gniewek (Wroctaw: Wydawnictwo Uniwersytetu Wroclawskiego,
2008), 30.
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Natomiast, jesli chodzi o wewnetrzny proces podejmowania decyzji
w strukturze korporacyjnej spétdzielni, trzeba zauwazy¢, ze w sktad jej or-
ganu stanowiacego (walnego zgromadzenia) wchodza zaréwno podmioty ze
stabszymi prawami do lokalu, jak i podmioty ,uwtaszczone” prawami od-
rebnej wlasnosci lokali, ktére zachowaty cztonkostwo w strukturze korpo-
racyjnej spétdzielni. Dodatkowa okolicznoscia, ktéra trzeba tez uwzgledni¢
jest, ze pomimo formalnego wyodrebnienia, nieruchomos¢ wspélna nie ma
— w wigkszoéci przypadkéw — samodzielnosci infrastrukturalnej oraz bez-
posredniego dostepu do drogi publicznej. Wyodrebnieniu prawnemu loka-
li i nieruchomosci wspélnej nie towarzyszy wicc niezalezno$¢ funkcjonalna.
Wobec tego ustawodawca musiat zadba¢ o zrekompensowanie spétdzielni
uszczerbku wynikajacego z korzystania z jej mienia przez wiascicieli lokali
niebedacych czlonkami spétdzielni. Sg oni zobowiazani uczestniczy¢é w wy-
datkach zwiazanych z eksploatacja i utrzymaniem nieruchomosci stanowia-
cych mienie spétdzielni, ktére sa przeznaczone do wspdlnego korzystania
przez osoby zamieszkujace w okreslonych budynkach lub osiedlu. Obowiazki
te wykonuja przez uiszczanie optat na takich samych zasadach, jak cztonko-
wie spétdzielni (art. 4 ust. 4 u.s.m.).

Sa to powody, ktére doprowadzity do tego, ze ustawodawca zdecy-
dowat si¢ na rozwiazania prawne wzmacniajace pozycj¢ spotdzielni. Wpro-
wadzono konstrukeje zarzadcy przymusowego ustanawianego z mocy pra-
wa. Odmiennie od zasady ogélnej, ktéra stanowi, ze w razie wyodrebnienia
pierwszego lokalu i powstania nieruchomosci wspélnej, z ta chwila, z mocy
prawa, powstaje wspdlnota mieszkaniowa, ktéra sprawuje zarzad w oparciu
o ustawe o wlasnosci lokali, art. 27 ust. 2 u.s.m., jako lex specialis, przyzna-
je zarzad spétdzielni mieszkaniowej. Kwestia ta byta przedmiotem rozstrzyg-
ni¢cia Trybunatu Konstytucyjnego, ktéry jednak orzekl, ze przepis ten jest
zgodny z art. 64 ust. 2 i art. 64 ust. 3 w zwiazku z art. 31 ust. 3 Konstytugji
Rzeczypospolitej Polskiej'®. W uzasadnieniu Trybunat wskazat, ze przedmio-
tem jego rozstrzygnigcia byto badanie konstytucyjnosci tego przepisu jedynie
»w zakresie, w jakim statuowatl obligatoryjny przymusowy zarzad spétdziel-
ni mieszkaniowej obejmujacy nieruchomo$¢ wspélng”. W ocenie Trybunatu
powierzenie tej ostatniej zarzadu nieruchomosciag wspélng ma na celu utrzy-
manie istniejacego status quo oraz ochrong intereséw czlonkéw spétdzielni
mieszkaniowej, ktdrzy nie sa wlascicielami posiadanych lokali mieszkalnych.
Ponadto, celem jest zapewnienie bezpieczeristwa i sprawnego funkcjonowa-
nia nieruchomosci wspélnej zakorzenionej w szerszym kompleksie nierucho-
mosci budynkowych (np. osiedlu) nalezacym jeszcze do spétdzielni.

TK nawiazal przy tym do weze$niejszego swojego orzeczenia, w kt6-
ry uznal, ze ,(...) ustawodawca, regulujac in abstracto stosunki majatkowe,

16 Wyrok TK z 28 pazdziernika 2010 r., SK 19/09 (OTK -A z 2010 r.,
nr 8, poz. 83).
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kieruje si¢ jakas koncepcja sprawiedliwosci i sprawnosci funkcjonowania tych
stosunkdéw, a niekoniecznie dazeniem do ograniczenia wolnosci majatkowe;j
jednostki w imi¢ innych racji. Jezeli np. tres¢ pewnego prawa majatkowego
nie jest zus infinitum, lecz zawiera w sobie tzw. immanentne ograniczenia,
to nie musi to wynika¢ z przeciwiefistwa prawu do wolnosci majatkowej in-
nych wartosci, lecz moze by¢ po prostu sposobem rozwigzania «konkuren-
cji» praw przystugujacych réznym podmiotom do tego samego dobra lub do
débr pozostajacych we wzajemnym zwiazku”". Inaczej ujmujac ustawodawca
poszukuje mozliwo$ci utrzymania réwnowagi miedzy pozostajacymi czgsto
w sprzecznosci interesami spétdzielni mieszkaniowej, reprezentujacej intere-
sy jej cztonkéw, a interesami whascicieli wyodrebnionych lokali niebgdacych
jej cztonkami.

Tak wigc art. 27 ust. 2 u.s.m. zostal ponownie zaskarzony (wraz z in-
nymi regulacjami tej ustawy) i byt badany przez Trybunat Konstytucyjny
w wyroku z 5.02. 2015 r., K 60/13'8. W jego uzasadnieniu TK odniést si¢ do
uchwaty Sadu Najwyzszego z 27 marca 2014 r., III CZP 122/13", z ktérego
argumentacja si¢ zgodzit (orzeczenie bedzie jeszcze szczegétowo analizowane
w pkt 4). Natomiast nie podzielit zarzutu wyrazonego w uchwale Naczelne-
go Sadu Administracyjnego z dnia 13 listopada 2012 r., IT OPS 2/12*°, o bra-
ku precyzji w tresci art. 27 ust. 2 u.s.m., z ktérego mozna wyprowadza¢ dwa
warianty interpretacyjne, a co jest niebezpieczne dla ochrony intereséw ma-
jatkowych wiascicieli lokali nie bedacych cztonkami spétdzielni mieszkanio-
wej. W konsekwencji Trybunal Konstytucyjny nie stwierdzit jego niezgodno-
$ci z Konstytucja, chociaz dostrzegajac ,,nieprecyzyjne brzmienie lub niejasna
tres¢ przepisu” w uzasadnieniu objasnit, ze te okolicznosci nie zawsze uza-
sadniajg wyeliminowanie przepisu z obrotu prawnego. Pozbawienie przepisu
mocy obowiazujacej z powyzszych powodéw powinno by¢ traktowane jako
srodek ostateczny, stosowany wtedy, gdy inne metody usuwania watpliwosci
dotyczacych treéci przepisu w drodze wyktadni okaza si¢ niewystarczajace®.

Niemniej jednak wazne jest, ze w uzasadnieniu znalazlo si¢ stwier-
dzenie, iz nie sq wystarczajace — zawarte w ustawie — $rodki ochrony podmio-
téw nie bedacych cztonkami spétdzielni. Zaliczy¢ do nich mozna: art. 4 ust.
6* u.s.m., na podstawie ktérego wiasciciele wyodrebnionych lokali, ktérzy

17 Wyrok TK z 21 czerwca 2005 r., P 25/02 (OTK ZU nr 6/A/2005,
poz. 65).

18 Wyrok Trybunatu Konstytucyjnego z 5.02.2015 r, K 60/13
(OTK-A 2015/2/11, Dz. U. 2015/201, LEX nr 1625221).

19 OSNC 2015/1/3.

20  Uchwata NSA z 13.11.2012 r.,, IT OPS 2/12, ONSAiWSA 2013, Nr 2,
poz. 23.

21 O czym krytycznie: Pietrzykowski, Kontrola konstytucyjnosci, 52.
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nie sg cztonkami spétdzielni, moga zada¢ od spétdzielni przedstawienia kal-
kulacji wysokosci optat; a takze art. 4 ust. 8 u.s.m., ktéry umozliwia, tym
podmiotom kwestionowanie zmian wysokosci optat bezposrednio na drodze
sadowej. Ponadto, wiasciciel lokalu niebedacy czlonkiem spétdzielni moze
zaskarzy¢ do sadu uchwate walnego zgromadzenia spétdzielni w takim za-
kresie, w jakim dotyczy ona jego prawa odrebnej wiasnosci lokalu (art. 24
u.s.m.).

W konkluzji Trybunat Konstytucyjny zwrécil uwage, ze ochrona
praw podmiotéw majacych prawa odr¢bnej whasnosci lokali, niebedacych
cztonkami tej spéldzielni, wyrazajaca si¢ mozliwoscia zaskarzania uchwat
walnego zgromadzenia naruszajacych ich wazny interes, wymaga dodatko-
wych regulacji wzmacniajacych ich gwarancyjny charakter.

3. Poglady doktryny w zakresie kompetencji spéldzielni na podstawie
art. 27 ust. 2 u.s.m. w brzmieniu sprzed 9 wrzesnia 2017 r.

W poprzednim punkcie byta mowa o tym, ze sam sposéb ustana-
wiania zarzadu i powierzenie go spétdzielni — w swej ogélnej postaci — nie
narusza praw wilascicieli lokali. Jednak kluczowa kwestig jest to, jaki zakres
szczegblowych kompetencji przystuguje spétdzielni wykonujacej ten zarzad.
Nalezy stwierdzi¢, ze nie moze on wykracza¢ poza sfer¢ czynnosci koniecz-
nych dla realizacji celu, dla jakiego zostal powotany przez ustawodawce. Jed-
nak niejasna tre$¢ przepiséw w tym zakresie — w brzmieniu obowigzujacym
do 8 wrzesnia 2017 r. — prowadzila do réznych rezultatéw wyktadni dzielac
doktryng i orzecznictwo. W tym punkcie przedstawi¢ poglady tej pierwszej,
a w nastegpnym punkcie analizowane bedzie orzecznictwo z tamtego okresu.

Art. 27 ust. 2 u.s.m., w brzmieniu od 22 lipca 2005 r. do 8 wrze$nia
2017 r. stanowil, ze: ,Zarzad nieruchomo$ciami wspSlnymi stanowiacymi
wspotwlasnosé spétdzielni jest wykonywany przez spétdzielnie jak zarzad po-
wierzony, o ktérym mowa w art. 18 ust. 1 ustawy z dnia 24 czerwca 1994 r.
o whasnosci lokali, cho¢by wiasciciele lokali nie byli cztonkami spétdzielni,
z zastrzezeniem art. 24" i art. 26. Przepiséw ustawy o wiasnosci lokali o za-
rzadzie nieruchomoscia wspélna nie stosuje si¢, z zastrzezeniem art. 18 ust.
1 oraz art. 29 ust. 1 i la, ktére stosuje si¢ odpowiednio”. Ze wzgledu na to,
ze tekst pierwotny powotanego przepisu w wersji do 21 lipca 2005 r. réznit
si¢ tylko stylistycznie od wersji zacytowanej powyzej, dla celéw prowadzo-
nych rozwazan i klarownosci wywodéw, przyjmuje, ze merytoryczna zmiang
— majacg znaczenie dla ustalenia zakresu kompetencji spétdzielni wykonuja-
cej ustawowy zarzad powierzony — byta dopiero zmiana z 2017 r.*%.

22 Tekst pierwotny art. 27 ust. 2 u.s.m., obowiazujacy do 21 lipca
2005 r., brzmial: Zarzad nieruchomosciami wspélnymi stanowigcymi
wspotwlasnos¢ spétdzielni jest wykonywany przez spéidzielni¢ jak
zarzad powierzony, o ktérym mowa w art. 18 ust. 1 ustawy o wlasnosci
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Nalezy uzna¢, ze sama konstrukeja zarzadu przymusowego ustana-
wianego z mocy prawa jest korzystna dla wszystkich podmiotéw posiadaja-
cych tytuty prawne do lokali, poniewaz mozliwosci jego utraty przez spél-
dzielni¢ na rzecz wspdlnoty mieszkaniowej (na mocy uchwaty wigkszosci
whascicieli, art. 24 ' u.s.m.), ,aktywizuje” t¢ pierwsza do dziatania i wysit-
ku*. Jednak zakres samodzielnych kompetencji spétdzielni przystugujacych
jej w stosunku do nieruchomosci wspélnej byt w poprzednim stanie praw-
nym, czyli do 8 wrzesnia 2017 r., zbyt szeroki. Co prawda wlasciciele lokali,
po uksztaltowaniu si¢ wigkszosci udziatowej, mogli przeprowadzi¢ gltosowa-
nie i zrezygnowa¢ z tego sposobu zarzadzania, jednak w trakcie sprawowa-
nia zarzadu przez spéldzielni¢, wspétwlasciciele lokali nie mieli efektywnego
wplywu na jej decyzje w zakresie gospodarnosci i oszczgdnosci dokonywa-
nych wydatkéw na utrzymanie nieruchomosci wspélnej?*.

W poprzednim stanie prawnym pozycja spétdzielni mieszkaniowej,
jako zarzadcy ustanowionego z mocy prawa w trybie art. 27 u.s.m., rézni-
ta si¢ od typowej konstrukeji zarzadcy ustanowionego w trybie art. 18 ust. 1
uw.l tym, ze w tym ostatnim przypadku zarzadca jest jednym z guasi-orga-
néw wspolnoty mieszkaniowej (jej organem wykonawczym). Funkcjonuje on
w relacji z innym jej organem, czyli zebraniem wiascicieli, ktére udziela zgody
na dokonywanie czynno$ci wymienionych w art. 22 ust. 3 u.w.l. (verba legis:
czynnosci przekraczajacych zakres zwyklego zarzadu®). Natomiast spétdziel-
nia zarzadzajaca w trybie art. 27 ust. 2 u.s.m. (w powotanym wyzej brzmie-
niu) skupita funkcje nie tylko organu wykonawczego wspélnoty mieszka-
niowej, ale tez jej organu stanowiacego — zebrania wiascicieli’. W znacze-
niu funkcjonalnym spéldzielnia byla jednostka powotang do zarzadzania

lokali, cho¢by wlasciciele lokali nie byli czlonkami spétdzielni,
z zastrzezeniem art. 26. Przepiséw ustawy o wlasnosci lokali o zarzadzie
nieruchomoscia wspdlng nie stosuje si¢, z wyjatkiem art. 18 ust. 1 oraz
art. 29 ust. 1 i ust. la, kedre stosuje si¢ odpowiednio.

23 Malgorzata Wrzotek-Romanczuk, ,,Zmiany w ustawach spétdzielczych
wprowadzone ustawa z 3 czerwca 2005 r. (cz. II)” Palestra, nr 9-10
(2005): 15.

24 Ewa Boriczak-Kucharczyk wskazuje na brak mozliwosci skorzystania
przez whasciciela ze $rodkéw kontroli o ktérych mowa art. 29 ust. 3
uw.l. (Ewa Boriczak-Kucharczyk, Spétdzielnie mieszkaniowe. Komentarz
(Warszawa: Wolters Kluwer, 2013), 558, komentarz do stanu
obowiazujacego przed 8.9.2017 r.

25 O watpliwosciach zwigzanych z zakresem desygnatéw tego pojecia
w znaczeniu uzytym w art. 22 ust. 3 bedzie jeszcze mowa w pke 5.2.

26 Mirostaw Nazar, ,Spétdzielcza forma zarzadu nieruchomos$ciami
wspdlnymi wiascicieli lokali” Rejent, nr 18 (2003): 158.
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nieruchomoscia wspdlng zamiast (w miejsce) wspélnoty mieszkaniowej,
a wigc to organ stanowiacy spotdzielni (walne zgromadzenie) podejmowat de-
cyzje zastrzezone w ustawie dla zebrania wiascicieli lokali. W konsekwencji,
w tym modelu zarzadzania ustawodawca odebrat wlascicielom kompetencje
do decydowania o czynno$ciach zarzadzania w zakresie wyznaczonym w art.
22 ust. 2 oraz ust. 3 u.w.l. Czynnosci te mogla podejmowa¢ spéldzielnia sa-
modzielnie”, bez zgody wiascicieli lokali, poniewaz przystugiwaty jej kompe-
tencje zebrania wiascicieli lokali. Jednak trzeba pamigta¢, ze katalog zawarty
w art. 22 ust. 3 u.w.l. pomimo redakcyjnej formuty: ,a w szczegélnosci”. nie
zawiera wszystkich czynnosci zarzadzania. Zakres przedmiotowy powotanej
regulacji jest ograniczony — spéldzielnia nie mogta na jego podstawie, w ra-
mach swojej struktury korporacyjnej, podja¢ tych najwazniejszych ,decyzji
whascicielskich”, poniewaz — nawet w stanie prawnym do dnia 8 wrzesnia
2017 r., — spé6idzielnia nie posiadata kompetencji przystugujacych wspélnocie
wspotwlascicieli (art. 199 k.c.).

Analizujac tre$¢ art. 27 ust. 2 u.s.m. nie ulega watpliwosci, ze jego je-
zykowa wyktadnia nie dawala jednoznacznych rezultatéw. Wyjasnia to zréz-
nicowanie pogladéw w literaturze, w ktérej istniat podziat na trzy stanowi-
ska. Pierwsze z nich przyznawalo pelng autonomie spétdzielni przy wykony-
waniu czynnosci zarzadzania. Autorzy opowiadajacy si¢ za petnym zakresem
kompetencji wyjasniaja w swoich w komentarzach, ze odbywa si¢ to tak, jak
»przy zarzadzie mieniem stanowiacym wlasno$¢ spétdzielni”, i nie ma w nich
zastrzezenia, ze ten zakres nie obejmuje czynnosci ingerujacych w prawo rze-
czowe®. Piotr Zakrzewski stwierdzil, ze kwestie zarzadu sg kompleksowo

27 Spéldzielnia dzialata wéwczas przez swoje organy z zachowaniem
regulacji prawa spétdzielczego i ustawy o spétdzielniach mieszkaniowych.

Edward Gniewek, Prawo rzeczowe (Warszawa: C. H. Beck, 2018), 198.

28 W literaturze wyrazono poglad, ze spéldzielnia sprawuje zarzad
nieruchomoscia wspélng jak ,zarzad nieruchomosciami stanowiacymi
jej wylaczna wiasno$¢”. Malgorzata Wrzolek-Romariczuk, ,Zmiany
w ustawie o spétdzielniach mieszkaniowych” Palestra, nr 1-2 (2003):
40; Jakub Glowacz, ,Uprawnienia spéldzielni mieszkaniowych do
dokonywania czynnosci przekraczajacych zakres zwyklego zarzadu
nieruchomoscia wspélna|” Rejent, nr 7 (2016): 60; Roman Dziczek,
»~Autonomiczne zarzadzanie spotdzielcze—ksztatt zarzadu powierniczego
wsp6lnym  zasobem mieszkaniowym spéldzielni mieszkaniowych
i ich cztonkéw (art. 27 ust. 2 u.s.m. w zw. z art. 18 ust. 1 uw.l)’,
(w:] Prawo spétdzielcze. Zagadnienia materialnoprawne i procesowe, red.
Andrzej Herbet, Joanna Misztal-Konecka, Piotr Zakrzewski (Lublin:
Wydawnictwo KUL, 2017), 271.
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uregulowane w ustawie o wlasnosci lokali, dlatego odestanie do kodeksu cy-
wilnego, ktére jest z w art. 1 ust. 2 u.w.l. nie znajduje zastosowania®.

Drugie, bardziej umiarkowane stanowisko, stanowi, ze spétdzielnia
nie musi wystgpowaé o zgode w zakresie czynnosci okreslonych w art. 22
ust. 3 uw.l. E. BoAczak-Kucharczyk pisze, ze whasciciele lokali nie uczest-
nicza w podejmowaniu decyzji w istotnych sprawach, jak np. przyjmowanie
rocznego planu gospodarczego, spétdzielnia nie musi rozlicza¢ si¢ z whasci-
cielami w trybie art. 30 ust. 1 pkt 2 u.w.l.*. Autorka odnosi si¢ tez do sfery
reprezentacji na zewnatrz, twierdzac, ze spéidzielnia (inaczej niz zarzadca)
nie potrzebuje petnomocnictwa do reprezentowania wiascicieli lokali®'. Jed-
nak w konkluzji stwierdza, ze spétdzielnia nie ma uprawnien do ingerowania
we wlasno$¢ indywidualng i nie moze zmienia¢ stanu wiasnosci nierucho-
mosci®. Szkoda, ze ten watek nie zostal rozwinicty, wobec tego mozna tylko
domniemywa¢, ze Autorce chodzito o to, iz inne uprawnienia — spoza Roz-
dzialu 4 ustawy o wlasnosci lokali — przystuguja spétdzielni na mocy przepi-
séw szczegélnych (np. art. 27 ust. 4 u.s.m. jest przepisem szczegdlnym mo-
dyfikujacym tres¢ art. 13 ust. 2 uw.l, a art. 27 ust. 5 u.s.m. modyfikuje art.
16 uw.l). A zatem. skoro zaden przepis szczegdlny nie przyznat spétdzielni
uprawnieni pozwalajacych na ingerencje w prawo rzeczowe do nieruchomosci
wspolnej (np. uprawnienie do jej obciazenia stuzebnoscia), wobec tego takich
uprawnieni ona nie posiada. Podobnie Mariusz Mazurek pisze, ze obowiazki
i uprawnienia spétdzielni ,,sa zwigzane wylacznie z nieruchomoscia wspélna”,
a jednoczesnie zastrzega, ze spétdzielnia nie ma prawa ,ingerowaé we wias-
no$¢ prywatna’. Z tej wypowiedzi wynika, Ze autor jest za autonomicznym
zakresem jej uprawnien, ale w zakresie okreslonym w ustawie o wlasnosci lo-
kali®.

Wobec przedstawionych rozbieznosci, zaréwno w literaturze, ale
i orzecznictwie (o czym bedzie w nastgpnym punkcie) Krzysztof Pietrzykow-
ski postulowat potrzeb¢ zmian legislacyjnych w stosunku do art. 27 ust. 2
w.s.m.,

29 DPiotr Zakrzewski, ,Spétdzielnie mieszkaniowe po zmianach z 2017 r.”
Kwartalnik Prawa Prywatnego, z. 1 (2018): 216; Tomasz Barankiewicz,
Piotr Zakrzewski, ,Glosa do uchwaly Sadu Najwyzszego z 5 lutego
2010 r. IIT CZP 127/09” Prawo i Wigz, nr 3 (2013): 107.

30 Boriczak-Kucharczyk, Spdtdzielnie mieszkaniowe, 565.

31 Ibidem, 560, 567.

32 Ibidem, 559.

33 Mariusz Mazurek, ,Spétdzielcza forma wykonywania zarzadu
nieruchomoscia wspélng” Rejent, nr 9 (2014): 89.

34 Kizysztof Pietrzykowski, Komentarz do wustawy o spéldzielniach
mieszkaniowych, wyd. 8, komentarz do art. 27 nb 5. Legalis.
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4. Zakres kompetengji spéldzielni przy wykonywaniu ustawowego za-
rzad powierzonego — przeglad orzecznictwa w okresie do 9 wrzesnia
2017 r.

Rozbieznosci w pogladach doktryny, o ktérych byta juz mowa w po-
przednim punkcie, wptynely tez na orzecznictwo. W tym punkcie chce
zwréci¢ uwage na dwie linie orzecznicze, jakie wyksztalcity si¢ przed wej-
$ciem w zycie noweli z 2017 r. Na ich ksztaltowanie miata wptyw uchwata
sktadu siedmiu s¢dziéw Naczelnego Sadu Administracyjnego z dnia 13 listo-
pada 2012 r., IT OPS 2/12%, ktéry wskazal dwa warianty interpretacyjne art.
27 ust. 2 u.s.m.

Mianowicie, istota sporu polegata na tym, (1) czy spétdzielnia zarza-
dza na podstawie art. 27 ust. 2 u.s.m. w spos6éb autonomiczny, czyli podejmu-
je samodzielnie decyzje co do czynnosci zwyklego zarzadu, jak i przekracza-
jacych zwykly zarzad, (2) czy tez zarzad, w rozumieniu art. 27 ust. 2 u.s.m.,
nalezy odczytywaé¢ w zwiazku z przepisami kodeksu cywilnego dotyczacy-
mi wspétwlasnosci, co prowadzi do wniosku, ze, co do zasady, do czynnosci
przekraczajacych zakres zwyklego zarzadu konieczne jest uzyskanie zgody
pozostatych wspétwlascicieli. Sady stosowaty oba warianty. Ponizej dokonam
przegladu argumentacji zawartej w obu nurtach orzecznictwa.

Rozpoczng od zbadania argumentacji zawartej w orzeczeniach uzna-
jacych szeroki zakres kompetencji spétdzielni mieszkaniowej. Z analizy tresci
tez tych rozstrzygnieé, jak i argumentacji zawartej w ich uzasadnieniach, wy-
nika, ze zarzad nieruchomoscia wspélna wykonywany jest przez spétdzielnie
mieszkaniowa, tak jak zarzad nieruchomosciami stanowiacymi wylacznie jej
whasno$¢. Obejmuje zaréwno czynnosci zwyklego zarzadu, jak i czynnosci
przekraczajace zwykly zarzad. Tak wynikalo z uchwaty Sadu Najwyzszego
z 27 marca 2014 r., III CZP 122/13%, do ktérej odwolywat si¢ tez Trybunat
Konstytucyjny w wyroku z 5.02. 2015 r., K 60/13 (zobacz wcze$niejsze uwagi
w pkt 2). Sad Najwyzszy uzasadnial, ze w ustawie o spétdzielniach mieszka-
niowych brakuje odestania zaréwno do kodeksu cywilnego (art. 199 k.c.), jak
tez wylaczono odestanie do ustawy o wtasnosci lokali. Nie mozna tez méwi¢
o istnieniu luki prawnej, skoro brak jest podstaw prawnych do przyjecia, ze
zarzad powierzony, o ktérym mowa w art. 27 ust. 2 u.s.m. w zwiazku z art.
18 ust. 1 u.w.l. odnosi si¢ wylacznie do czynnosci zwyktego zarzadu. Zda-
niem SN przyznanie spéidzielni szerokiego zakresu kompetencji stanowito
sefektywny mechanizm zarzadzania, polegajacy m.in. na ograniczaniu in-
tereséw poszczegdlnych wspotwhascicieli na rzecz ich interesu wspélnego™.

35 ONSAiIWSA z 2013, nr 2, poz. 23.
36  OSNC 2015/1/3.

37 Taliniaorzecznictwa byta kontynuowanaw orzeczeniach: postanowienie
SN z dnia 27 lutego 2015 r. V CSK 269/14 (LEX nr 1677140); wyrok
SN z dnia 22 marca 2012 r., IV CNP 80/11, niepubl.; uchwata z 9 luty
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Polemizujac z tym pogladem, trzeba wskazaé, ze sa réznice, mie-
dzy zarzadem ,czysto” korporacyjnym, ktéry realizuje spétdzielnia zarzadza-
jac mieniem stanowiacym jej wylaczna wlasnos$¢ a zarzadem sprawowanym
w trybie art. 27 ust. 2 u.s.m. Nieuzasadnione jest odwotywanie si¢ — kontek-
$cie wspierania tezy o szerokim zakresie uprawnien spétdzielni — do art. 1
ust. 3 u.s.m., ktéry stanowi tylko o ,,obowiazku” zarzadzania przez spétdziel-
ni¢ ,mieniem nabytym w drodze ustawy przez jej cztonkéw”, poniewaz, po
pierwsze, nie wszyscy whasciciele lokali zachowuja cztonkostwo w spétdziel-
ni. Ten argument upada, gdy cho¢ jeden z nich wystapi ze spéidzielni. Ponad-
to, nawet gdyby uznad, ze za obowiazkiem do zarzadzania (spétdzielnia nie
moze odméwié i pozostawi¢ nieruchomosci bez opieki), podaza tez réwnole-
gle uprawnienie do podejmowania szerokiego zakresu czynnosci zarzadzania,
to jednak pewne zawezenie tych kompetencji wynikat juz z samej tresci art.
27 ust. 2 u.s.m. (tez w wersji obowiazujacej przed 2017 r.). Powolany przepis
stanowil, Ze nie stosuje si¢ przepiséw ustawy o wiasnosci lokali o zarzadzie
nieruchomoscia wspélna, a zatem zakaz stosowania nie dotyczy calej usta-
wy, lecz oznacza, ze spétdzielnia wechodzi w obszar zarzadzania przystugujacy
wspodlnocie mieszkaniowej w zakresie, jaki wynika z rozdziatu 4 tejze usta-
wy (art. 18-art. 33 uw.l.), z wyjatkami wskazanymi w tymze przepisie (cho-
dzi o art. 18 ust. 1 oraz art. 29 ust. 1 i la u.w.l.). Te tez¢ potwierdza tez oko-
liczno$¢, ze inne uprawnienia wiascicieli lokali — zawarte w innych cz¢sciach
ustawy — zostaly zmodyfikowane oddzielnie (np. art. 12 ust. 3 uw.l. zostal
zmodyfikowany w art. 27 ust. 4 u.s.m., a art. 16 uw.l. wart. 27 ust. 5 u.s.m.).
A contrario, skoro nie ma wzmianki o uchyleniu lub modyfikagji art. 1 ust. 2
u.w.l.,, to oznacza, ze to odestania, co warto podkresli¢ — odestanie systemowe
— obowiazuje réwniez w strukturze wspétwlasnosci nieruchomosci wspélnej,
gdy jednym ze wspétwlascicieli jest spétdzielnia.

Przeciwne wnioski ptyna z postanowienia SN z dnia 27 lutego 2015 r.
V CSK 269/14%, ktéry stwierdzil, ze do sprawowania zarzadu przez spét-
dzielni¢ mieszkaniowa ,nie ma zastosowania uregulowanie ograniczajace sa-
modzielne dziatanie zarzadcy do czynnosci zwyklego zarzadu oraz wprowa-
dzajace wymdg uchwaty whascicieli lokali dla czynnosci przekraczajacych za-
kres tych czynnosci (art. 22 uw.l.), a wigc odmiennie, niz to jest w wypadku
powierzenia zarzadu przez wiascicieli w umowie o ustanowieniu odrebnej
whasnosci lokali albo w umowie zawartej pézniej w formie aktu notarialnego,
o ile nie rozszerza oni uprawnieni zarzadcy (art. 18 ust. 1 u.w.l.)”. Natomiast
druga teza tego postanowienia glosi, ze: ,normowanie sposobu i zakresu

2012 r. III CZP 89/11, OSNC 2012/7-8/86; wyroki: Wojewddzkiego
Sadu Administracyjnego w Olsztynie z dnia 21 czerwca 2011 r., I SA/01
293/11 oraz Wojewddzkiego Sadu Administracyjnego w Bydgoszczy
z dnia 3 czerwca 2008 r., II SA/Bd 16/08 — niepubl.

38 LEX nr 1677140.
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wykonywania zarzadu przez spéldzielni¢ mieszkaniowa w art. 27 ust. 2 w zw.
z ust. 1 u.s.m. jest systemem calosciowym i sp6jnym, ktéry nie zawiera luki
prawnej uzasadniajacej odwotanie si¢ do art. 199 k.c.”. Tym samym SN uzna-
je petny zakres kompetencji spétdzielni, tozsamy ze sfera uprawnien wlasci-
cielskich, co wydaje si¢ grozne z punktu widzenia ochrony prawa wtasnosci
(art. 64 Konstytugji RP). Konsekwentnie utrzymano to stanowisku w posta-
nowieniu SN z 27.02.2015 r. V CSK 271/17%.

Jednak istniala tez odmienna linia orzecznictwa, ktéra przyjmowa-
ta, ze zarzad sprawowany przez spétdzielni¢ jak zarzad powierzony na pod-
stawie art. 27 ust. 2 u.s.m. odnosi si¢ do czynnosci zwyklego zarzadu. Naj-
szersze uzasadnienie tego stanowiska jest zawartej uchwale sktadu siedmiu
sedziéw Naczelnego Sadu Administracyjnego z dnia 13 listopada 2012 r., II
OPS 2/12%, ale sa tez inne wyroki wspierajace t¢ linie orzecznicza®'.

Tre$¢ tej uchwaly brzmi: Wykonywany przez spétdzielni¢ mieszka-
niowa, na podstawie art. 27 ust. 2 ustawy z dnia 15 grudnia 2000 r. o spé}-
dzielniach mieszkaniowych (...), zarzad nieruchomoscia wspdlna stanowiaca
wspotwlasno$é spotdzielni uprawnia ja do samodzielnego dysponowania nie-
ruchomoscia wspdlng na cele budowlane w rozumieniu art. 3 pke 11 ustawy
z dnia 7 lipca 1994 r. — Prawo budowlane (....), bez potrzeby uzyskania zgo-
dy wiascicieli lokali mieszkalnych stanowiacych odr¢bny przedmiot whasno-
$ci, wylacznie w zakresie eksploatacji i utrzymania zarzadzanej nieruchomo-
$ci wspdlnej.

Trafna jest argumentacja NSA, ze w przypadku ,niejednoznacznego
brzmienia przepisu ograniczajacego uprawnienia wlasciciela — a z takim przy-
padkiem mamy do czynienia — sad jest zobligowany do kierowania si¢ dyrek-
tywa in dubio pro libertata, pomimo, ze ten przepis daje takze inng mozli-
wo$¢ interpretacji — prowadzitoby do takiego skutku, ze Zrédtem ogranicze-
nia ochrony prawa wiasnosci nie bytaby jednoznaczna decyzja ustawodawcy,

39 (OSNC 2016/2/27 ). Co prawda Ryszard Strzelczyk odnidst krytycznie
si¢ do tego rozstrzygniccia, lecz w konkluzji uznat, ze taka jest dominujaca
linia orzecznicza. Ryszard Strzelezyk, ,Komentarz do orzeczenia, poz.
77 Rocznik Orzecznictwa i Pismiennictwa z zakresu Prawa Spétdzielczego

oraz Prawa Spétek Handlowych, t. VII (2017): 85.

40 Uchwata NSA, ,II OPS 2/12, ONSAiWSA z 2013 r. Nr 2, poz. 237,
Palestra, nr 5-6, 2013, poz. 213.

41 Wyrok NSA 18.11.2009 r. IT OSK1684/08, Lex 589038; wyrok WSA
w Warszawie z dnia 14 pazdziernika 2011 r., VII SA/Wa 1395/11;
WSA w Bydgoszczy z dnia 19 lutego 2013 r., II SA/Bd 1177/12; WSA
w Gliwicach z dnia 26 lipca 2013 r., II SA/GI 591/13 — nie publ.; wyroki
WSA w Szczecinie: 14.12.2011 r., IT SA/Sz 1163/11, Lex nr 1153301,
wyrok WSA w Szczecinie z 12.01.2012 II SA/Sz 151/11, Lex 1107657
oraz wyrok z 18.01.2012 r., IT SA/Sz 1153/11, Lex 1109855.
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lecz orzeczenie sadowe”. Wobec powyiszego racje ma NSA, ze art. 27 ust.
2 u.s.m. powinien by¢ odczytywany w taki sposéb, aby ingerencja w tres¢
uprawnienia wspétwlascicieli do udziatu w zarzadzie rzecza wspélna byta jak
najmniejsza. W uzasadnieniu czytamy, ze ,gdyby przyjaé, ze na podstawie
art. 27 ust. 2 u.s.m. dokonanie czynnosci przekraczajacej zakres zwyklego
zarzadu nie wymaga uzyskania zgody wspétwiascicieli, zabieg taki nie mies-
citby si¢ w granicach sadowej wyktadni prawa, albowiem naruszatby bez-
wzgledna zasade wylacznodci ustawy w ograniczaniu prawa wlasnosci (art.
64 ust. 3 Konstytucji). Oznacza to, ze bez ustawy nie tylko zaden podmiot
nie moze zosta¢ pozbawiony swojego prawa wiasnosci, ale tez wykonywanie
»czastkowych” uprawnien sktadajacych si¢ na to prawo nie moze by¢ realizo-
wane przez inny podmiot bez upowaznienia ustawy. Istota prawa wlasnosci
polega na petnym korzystaniu z tego prawa. Jezeli ustawodawca upowaznia
inny podmiot do realizacji uprawnien wiascicielskich, to w tymze zakresie
ogranicza wtlasciciela. Wobec tego ustawodawca jest zobowigzany to precy-
zyjnego okreslenia uprawnieri przystugujacemu innemu podmiotowi do rze-
czy cudzej, i nie moze w tym zakresie pozostawi¢ luzu dyskrecjonalnego sa-
dowi.

Powotana wezesniej uchwala NSA wyznaczata kierunek dla sadéw
nizszych instancji. Sad wyréznit w niej dwa zakresy czynnosci zarzadzania.
Pierwszy zakres to czynnosci dotyczace eksploatacji i utrzymania nierucho-
mosci wspdlnej. Natomiast czynnosci spoza tego zakresu stanowia czynnosci
wykraczajace zakres zwyktego zarzadu w rozumieniu art. 199 k.c., i w zwiaz-
ku z tym wymagaja zgody wszystkich wlascicieli (uzasadnienie, 11).

A zatem brakuje w tej kwalifikacji takiej grupy czynnosci zarzadza-
nia, ktére nie moga by¢ podejmowane samodzielnie przez spéldzielnie, lecz
wymagaja jedynie zgody wickszosci whascicieli. Jednak taka interpretacja, do-
konana w powotanej uchwale NSA byla z zgodna z éwczesnym brzmieniem
art. 27 ust. 2 u.s.m., ktéry wprost wytaczat stosowanie Rozdziatu 4 ustawy
o wiasnosci lokali, a wigc tez art. 22 uw.l., w ktérym jest katalog czynno-
$ci wymagajacych zgody wickszosci wiascicieli lokali. Jednak jak wczesniej
wspomniano art. 27 ust. 2 nie wylaczyl stosowania art. 1 ust. 2 uw.l., ktéry
odsyta do kodeksu cywilnego.

Ten dychotomiczny podzial: (1) na czynnosci, do ktérych dokony-
wania jest umocowana samodzielnie spétdzielnia oraz (2) te, do ktérych do-
konania potrzebuje ona zgody wszystkich wtascicieli stanowil kompromis za-
pewniajacy prawidlowe wywazenie kolidujacych ze sobg intereséw. Z jednej
strony sprawno$¢ zarzadzania nieruchomoscia wspélna, a z drugiej — mozli-
wo$¢ wykonywania uprawnieni rzeczowych przez wspétwtascicieli.

Na tle tego orzeczenia wida¢ wigc wyraznie zarysowane dwa pozio-
my czynnosci zarzadzania. Pierwszy poziom to czynnosci zapewniajace eks-
ploatacje i utrzymanie nieruchomosci wspélnej — odpowiadajg one zakre-
sowi kompetengji przystugujacych wspélnocie mieszkaniowej. Spétdzielnia
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wykonuje je samodzielnie. Drugi poziom to czynnosci, o ktérych mowa
w art. 199 k.c. Do ich dokonania spétdzielnia potrzebuje zgody wszystkich
whascicieli lokali*. Ten podziat odzwierciedla wigc dwie skrajnosci: obszar sa-
modzielnego zarzadzania przez spétdzielni¢ oraz obszar czynnosci zarzadza-
nia wymagajacy zgody wszystkich wiascicieli lokali*’. A zatem brakuje ogni-
wa posredniego, czyli obszaru czynnosci zarzadzania wymagajacych zgody
wiekszo$ci wihascicieli.

5. Zakres kompetencji spéldzielni przy wykonywaniu ustawowego za-
rzad powierzonego — od 9 wrzesnia 2017 r.

5.1 Uwagi ogélne

Nie ulega watpliwo$¢, ze model zarzadzania uregulowany w art. 27
ust. 2 u.s.m, w wersji obwiazujacej do 8 wrzesnia 2017 r., dawat spétdzielni
szerszy zakres kompetencji, do zarzadzania nieruchomoscia wspdlng kosztem
uprawnien wlacicielskich*, natomiast de lege lata nastapilo ich ograniczenie.
Zgodnie z art. 27 ust. 2 u.s.m ,zarzad nieruchomosciami wspélnymi stano-
wiacymi wspétwlasnos¢ spétdzielni jest wykonywany przez spétdzielnie jak
zarzad powierzony, o ktérym mowa w art. 18 ust. 1 ustawy z dnia 24 czerwca
1994 r. o wiasnosci lokali, z zastrzezeniem art. 24' i art. 26. Przepiséw usta-
wy z dnia 24 czerwca 1994 r. o wlasnosci lokali o zarzadzie nieruchomoscia
wspodlna nie stosuje si¢, z wyjatkiem art. 22 oraz art. 29 ust. 1 i la, ktére sto-
suje si¢ odpowiednio”.

Réznica migdzy starym i nowym stanem prawnym polega na tym,
ze uprzednio spoldzielnia wykonywala samodzielnie wszystkie czynnosci
mieszczace si¢ w zakresie kompetencji wspdlnoty mieszkaniowej, poniewaz
nie mozna byto stosowac art. 22 uw.l. Wobec tego spétdzielnia nie musiata
wystepowaé o zgode wiascicieli lokali na dokonanie czynnosci wymienionych
w art. 22 ust. 3 u.w.l,, gdyz mieszcza si¢ one w zakresie prawidtowej eksploa-
tacji i utrzymania nieruchomosci.

Zmiana z 9 wrze$nia 2017 r. istotnie zmodyfikowata analizowany
model zarzadzania w kierunku ograniczenia samodzielnych kompetencji
spétdzielni mieszkaniowej. Po dodaniu w art. 27 ust. 2 u.s.m. — jako wy-
jatku art. 22 u.w.l. — jego merytoryczna zmiana jest bardzo szeroka, ponie-
waz powolany w nim przepis (art. 22 uw.l) reguluje zakres kompetencji
i ich podzial miedzy organami we wspdlnocie mieszkaniowej. Oznacza to,

42 Roman Dziczek, ,Autonomiczne zarzadzanie spétdzielcze”, [w:] Podsta-
wowe konstrukcje i tendencje rozwojowe, 121.

43 Zdaniem Dziczka podwaza to efektywnos$¢ zarzadzania: Dziczek,
Autonomiczne zarzqdzanie, 272.

44 Nazar pisze o zbyt rygorystycznym uksztaltowaniu rezimu zarzadu
nieruchomoscia wspélna. (Nazar, Spéldzielcza forma zarzqdu, 161).
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ze zarzadca, ktéremu powierzono zarzad w trybie art. 18 ust. 1 uw.l., moze
samodzielnie dokonywa¢ jedynie czynnosci zwyklego zarzadu (art. 22 ust.
1 u.w.l), natomiast do czynnosci przekraczajacych zakres zwyklego zarzadu
potrzebna jest zgoda wigkszosci whascicieli lokali (art. 22 ust. 2 uw.l.). Po-
nadto, trzeba tez zauwazy¢, ze stosowanie art. 22 u.w.l. wymaga tez stosowa-
nia art. 23 uw.l.® oraz art. 25 u.w.L.“. A w zasadzie nie chodzi o tylko o wy-
mienione przepisy, lecz trzeba uzna¢, ze do podejmowania uchwat stosuje si¢
przepisy ustawy o wiasnosci lokali”. Natomiast, gdyby stosowa¢ literalng in-
terpretacj¢ tego przepisu, to jej rezultat méglby by¢ kuriozalny, mianowicie,
spéldzielnia — tak jak zarzadca — powinna uzyskac zgode wigkszosci, lecz nie
mozna stosowal przepiséw o zebraniu wiascicieli, co oznacza, ze spétdzielnia
moze uzyskaé zgodg jedynie w trybie indywidualnego zbierania gloséw (1)*.

5.2. Sposéb wykonywania przez spéldzielni¢ ustawowego zarzad powie-
rzonego przy zastosowaniu art. 22 u.w.l.

Obecnie zakres kompetencji spétdzielni wykonujacej zarzad powie-
rzony mozna poréwnaé do zakresu kompetencji zarzadcy ustanowionego
w trybie art. 18 ust. 1 uw.l, z ta jednak réznica, ze do jego powstania nie jest
wymagana umowa (powstaje on ex lege).

Chociaz, co do zasady utrzymano dotychczasowe brzmienie art. 27
ust. 2 u.s.m., ze przy zarzadzie ustawowym nie stosuje si¢ przepiséw usta-
wy o whasnosci lokali dotyczacych zarzadzania nieruchomoscia wspélna, lecz
w ramach wyjatku ustawodawca wskazat, ze nalezy stosowa¢ art. 22 u.w.l.,
w ktérym wystepuja dwa obszary zarzadzania nieruchomoscia wspdlna.
Pierwszy z nich obejmuje czynnosci zwyklego zarzadu (art. 22 ust. 1 uw.l),
a drugi, czynnosci przekraczajace zakres zwyktego zarzadu, do ktérych doko-
nania potrzeba jest zgoda tylko wigkszosci whascicieli (art. 22 ust. 3 uw.l)?.
A zatem spéldzielnia mieszkaniowa — zast¢pujac zarzadcg ustanowionego
w trybie art. 18 ust. 1 u.w.l. — moze dokonywa¢ samodzielnie tylko czynno-
$ci okreslonych w art. 22 ust. 1. uw.l. oraz czynnosci, o ktérych mowa w art.
4 u.s.m.”’ Natomiast inne czynnosci wymagaja badz zgody wigkszosci badz

45 Roman Dziczek, Spdldzielnie mieszkaniowe. Komentarz. Wzory pozwéw
i wnioskdw sqdowych (Warszawa: Wolters Kluwer, 2018), 429.

46  Piotr Zakrzewski, Spdtdzielnie mieszkaniowe po zmianach, 222.

47  Krzysztof Pietrzykowski, Komentarz do ustawy o spdtdzielniach
mieszkaniowych, Warszawa 2018, komentarz do art. 27 nb 5, Legalis.

48 Ewa Bonczak-Kucharczyk, Spdtdzielnic mieszkaniowe. Komentarz
(Warszawa: Wolters Kluwer, 2018), 701.

49  Zakrzewski, Spétdzielnie mieszkaniowe po zmianach, 221.

50 Bonczak-Kucharczyk, Spétdzielnie mieszkaniowe, wyd. 2018, 701.
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zgody wszystkich wilascicieli (bedzie o tym jeszcze mowa w dalszej czgsci ar-
tykutu).

Problem jednak w tym, gdzie przebiega granica pomiedzy czynnos-
ciami wymagajacymi zgody wigkszosci a tymi, na ktére zgode musza wyrazié
wszyscy whasciciele. W celu objasnienia tej kwestii rozpoczng od analizy prze-
piséw kodeksu cywilnego. Uregulowany tam podziat czynnosci zarzadzania
rzecza wsp6lna ma charakter dychotomiczny i wyczerpujacy. To, co nie sta-
nowi czynnosci zwyklego zarzadu, powinno by¢ traktowane jako czynnos¢
przekraczajaca jego zakres. Cho¢ w kodeksie cywilnym nie ma szczegétowej
definicji zadnego z tych pojeé, jednak doktryna sformutowata dos¢ spéjna de-
finicj¢ czynnosci zwyklego zarzadu, kedrymi sa: zatatwianie biezacych spraw
zwiazanych ze zwykla eksploatacja rzeczy i jej utrzymaniem w stanie niepo-
gorszonym’'. Natomiast do kategorii czynnosci przekraczajacych zakres zwy-
ktego zarzadu mozna zaliczy¢ pozostate czynnos$¢ — wyczerpujace wszystkie
uprawnienia wlascicielskie, gdyz art. 199 k.c. naktada wymég zgody wszyst-
kich wspétwlascicieli.

Natomiast przechodzac do przedmiotowego zakresu czynnosci za-
rzadzania zawartych w ustawie o wlasnosci lokali, pomimo ich tozsamosci
terminologicznej, zakres desygnatéw tych pojeé jest wezszy od ich odpowied-
nikéw w kodeksie cywilnym. Ma to swoje uzasadnienie aksjologiczne, ponie-
waz, gdy chodzi o czynnosci przekraczajace zakres zwyktego zarzadu w rozu-
mieniu art. 22 ust. 2 oraz ust. 3 u.w.l., wymagaja one jedynie zgody wigkszo-
$ci whascicieli. Natomiast w kodeksie cywilnym — dla tej kategorii czynnosci
— jest wymoég jednomyslnos¢, i dlatego obejmuja one réwniez czynnosci doty-
czace ulepszenia rzeczy wspélnej, zwickszajace jej wartos¢ (np. dokonanie na-
ktadéw luksusowych), jak i te, ktére zmniejszaja warto$¢ rzeczy. Przyktadowo,
w trybie art. 23 ust. 2 uw.l. wigkszos¢ wtascicieli nie moze podja¢ uchwaty
o budowie basenu na nieruchomosci wspdlnej, jesli inwestycja deweloperska
tego nie przewidywata i nabywcy lokali nabyli lokale mieszkalne z udzialem
w nieruchomosci, na ktérej takie urzadzenie infrastrukturalne pierwotnie nie
wystepowato. I odwrotnie, wickszos¢ wspétwlascicieli nie moze zdecydowad
o likwidagji takiego basenu, jesli on istnieje na nieruchomosci wspélnej, na-
wet gdy tylko jeden wiasciciel lokalu sprzeciwit si¢ jej, poniewaz kupit lokal
ze wzgledu na istnienie basenu na nieruchomosci wspélnej. Wobec tego, wy-
mienione wczesniej sprawy wymagaja jednomyslnosci whascicieli lokali, tak
samo jak czynnosci o skutkach rzeczowych (art. 199 k.c.).

Ponadto w katalogu zawartym w art. 22 ust. 3 uw.l, sa niektére
czynnosci o skutkach rzeczowych, ktére nie powinny si¢ tam znalezé. Je-
§li dokonamy poglebionej analizy prawnej konkretnych regulagji, to ,0d-
zwierciedlaja” one problemy mieszkaniowe wystepujace na poczatku lat

51  Gniewek, Prawo rzeczowe, 172; Jerzy Ignatowicz, Krzysztof Stefaniuk,
Prawo rzeczowe (Warszawa: LexisNexis, 2012), 131.
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dziewigédziesiatych. W konsekwencji w art. 22 ust. 3 u.w.l. doszto do pomie-
szania réznych pojeé. Okazuje sig, ze cze$¢ czynnosci tam wymienionych nie
jest zwigzana z zarzadzaniem nieruchomoscia wspélna (np. zgoda na wyto-
czenie powédztwa w trybie art. 16 u.w.l,, zgoda na polaczenie dwéch odreb-
nych lokali). Podobnie pisze tez E. Drozd, uznajac, ze doszto do ,pomiesza-
nia materii”?. Jest tez grupa czynnosci, ktére gdyby analizowa¢ je w oparciu
o przepisy kodeksu cywilnego dotyczace zarzadzania rzecza wspélna, naleza-
toby uzna¢, ze sa to czynnosci przekraczajace zakres zwyklego zarzadzania,
o ktérych musza decydowaé wszyscy wilasciciele jednomyslnie. Obawy budzi
mianowicie zawarcie w tym katalogu chociazby zgody na: podziat nierucho-
mosci (art. 22 ust. 3 pkt 6 u.w.l.); zmiang wysokosci udzialéw w nieruchomo-
$ci wspdlnej (art. 22 ust. 3 pkt 5a uw.l); przebudowe lub rozbudowe nieru-
chomosci wspélnej (art. 22 ust. 3 pkt 5 uw.l.). W doktrynie watpliwosci, co
do skutecznosci uchwaty podjetej w trybie art. 22 ust. 3 pkt 5 uw.l., wyrazal
tez J. Skapski, wskazujac, ze zmiana wysokosci udziatléw w razie przebudowy
lub rozbudowy nieruchomosci wspélnej oraz podzial tej nieruchomosci ,,pod-
legaja przepisom prawa rzeczowego”, a zatem zarzad nie moze ztozy¢ o$wiad-
czef woli zamiast wiascicieli*®. Podobnie Sad Najwyzszy w postanowieniu
7 24.11.2010 r., II CSK 267/10, uznal, ze zmiana udzialéw w nieruchomosci
wspolnej tylko formalnie miesci si¢ w uregulowaniu z art. 22 ust. 3 pkt 5a
uw.l., jednak ze wzgledu na skutki wywierajace wptyw na sfer¢ praw i obo-
wiazkéw wiascicieli lokali, nie moze by¢ traktowana jako mozliwa do doko-
nania na podstawie uchwaty podjetej przez wigkszo$¢ whascicieli. W czynno-
$ci prawnej prowadzacej do zmiany wysokos$ci udzialéw musza wziaé udzial
wszyscy whasciciele lokali*®.

Reasumujac ze wzgledu na istnienie czynnosci zwiazanych z zarza-
dzaniem nieruchomoscia wspélna, dla ktérych nie wystarczy zgoda wigkszo-
$ci, lecz konieczna jest zgoda wszystkich wiascicieli lokali, mozna uzna¢, ze
zakresy przedmiotowe czynnosci przekraczajacych zakres zwyklego zarzadu
w rozumieniu art. 22 ust. 2 i ust. 3 uw.l. oraz art. 199 k.c. nie sa tozsame.

Mozna tez wskaza¢ sytuacj¢ odwrotna, gdy niektére z czynnosci wy-
mienione w art. 23 ust. 2 u.w.l,, gdyby byly dokonywane w ramach zarzadza-
nia w rezimie wspétwlasnosci zawartym kodeksie cywilnym, nalezaloby je
traktowad jako mieszczace si¢ w zakresie zwyktego zarzadu, w rozumieniu art.
201 k.c. Przyktadem moze by¢ czynnos¢, ktéra jest przyjecie rocznego planu
gospodarczego, czy ustalenie wynagrodzenia dla zarzadcy. W konsekwencji

52 Edward Drozd, ,Zarzad nieruchomos$cia wspélng wedlug ustawy
o wilasnoéci lokali” Rejent, nr 4 (1995): 17.

53 Jan Skapski, ,Wtasno$¢ lokali w $wietle ustawy z 24 czerwca 1994 r.”
Kwartalnik Prawa Prywatnego, nr 2 (1996): 231.

54 LEX nr 738095 (tez Sad Najwyzszy w uchwale z dnia 22 pazdziernika
2010 r., IIT CZP 77/10, LEX 604154).
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nalezy uzna¢, ze zakres czynnosci zwyklego zarzadu, do ktérych dokonywa-
nia jest umocowany zarzadca na podstawie art. 22 ust. 1 u.w.l. jest wezszy
od zakresu czynnosci, ktérych moga dokonywa¢ wspétwlasciciele w ramach
czynnosci zwyklego zarzadu, na mocy zgody wigkszosci (art. 201 k.c.).

Podsumowujac, chociaz w ustawie o wlasnosci lokali wystepuje po-
dzial na czynnosci zwyklego zarzadu oraz czynnosci przekraczajace zakres
zwyklego zarzadu, lecz obie kategorie maja wezsze zakresy przedmiotowe niz
tak samo nazwane zakresy czynnosci zarzadzania w kodeksie cywilnym. Po
pierwsze, jest tak dlatego, ze niektére czynnosci zwyklego zarzadu w rozu-
mieniu art. 201 k.c. sa wymienione w art. 22 ust. 3 u.w.l. Po drugie, kategoria
czynnosci przekraczajacych zakres zwyklego zarzadu — w rozumieniu art. 22
ust. 3 uw.l. — nie obejmuje czynnosci o skutkach rzeczowych, czyli takich,
ktére ingeruja w substancje rzeczy lub wplywaja na jej wartos¢ (zaréwno jej
zwigkszenie jak i zmniejszenie)™.

Potwierdza to Sad Najwyzszy, ktéry w postanowieniu z dnia 7 paz-
dziernika 2011 r., IT CSK 23/11), a wczesniej w tej samej sprawie w uchwale
z dnia 5 lutego 2010 r., IIT CZP 127/09°°, wyrazit poglad, zgodnie z ktérym
wspolnota mieszkaniowa nie moze udzieli¢ zarzadowi petnomocnictwa do
ztozenia o§wiadczenia o ustanowieniu stuzebnosci (w tym wypadku stuzeb-
nosci drogi koniecznej) na podstawie art. 21 ust. 3 ustawy o wlasnosci lokali.

Te czynnosci zarzadzania nieruchomoscia wspdlna moga by¢ doko-
nane poza struktura organizacyjng wspdlnoty mieszkaniowej, za jednomysl-
na zgoda wspotwhascicieli na podstawie art. 199 k.c.”. W zwiazku z tym
mozna wyrdznié ten trzeci — najwyzszy poziom zarzadzania nieruchomoscia
wspolna — obejmujacy ,najwazniejsze” czynnosci zarzadzania, ktére ingeruja
w uprawnienia rzeczowe wlascicieli.

6. Trzy poziomy zarzadzania nieruchomosciami mieszkalnymi — uwagi
prawnoporéwnawcze

Nie ulega watpliwosci, ze zarzadzanie kompleksami budynkowy-
mi, w ktérych wyodr¢bniono whasnosci lokali — niezaleznie czy jest wyko-
nywane przez spotdzielni¢ mieszkaniows, czy wspélnote mieszkaniowg — ma
wspolny element, czyli nieruchomos¢ wspélna. Powstaje, wige pytanie, czy do

onczak-Kucharcz isze, ze spoldzielnia nie moze ,zmienié stanu
55 B k-Kucharczyk tdziel t
whasnosci” (Boniczak-Kucharczyk, Spdtdzielnie mieszkaniowe, wyd.

2018, 708.

56 Na podstawie art. 21 ust. 3 ustawy z dnia 24 czerwca 1994 r.,
o whasnosci lokali (tekst jedn. Dz. U. z 2018 r. poz. 716 ze zm.)
wspolnota mieszkaniowa nie moze udzieli¢ zarzadowi petnomocnictwa
do zlozenia o$wiadczenia o ustanowieniu stuzebnosci drogowe;.

57 Adam Stefaniak, Prawo spéldzielcze, prawo o spétdzielniach mieszka-
niowych. Komentarz (Warszawa: Wolters Kluwer, 2018), 528.
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zarzadzania nig wystarcza jako ,przepisy zupetne i kompletne” przepisy usta-
wy o spétdzielniach mieszkaniowych lub ustawy o wlasnosci lokali. Moim
zdaniem zakresy przedmiotowe obu wymienionych ustaw nie obejmuja
wszystkich czynnosci zarzadzania, a wigc w zakresie nieuregulowanym nale-
zy stosowa¢ przepisy kodeksu cywilnego o wspétwlasnosci. W konsekwencji
w prawie polskim mozna wyréznié trzy poziomy zarzadzania nieruchomos-
ciami mieszkalnymi (dwa poziomy zarzadzania wystepuje ustawach szczegdl-
nych, a trzeci poziom — obejmujacy decyzje wymagajace zgody wszystkich —
jest uregulowany w kodeksie cywilnym).

Taka tréj-poziomowa struktura zarzadzania nieruchomoscia wspélna
znajduje potwierdzenie w wynikach badan prawnoporéwnawczych. W tym
punkcie przedstawi¢ wspdlne tendencje legislacyjne w trzech zbadanych sy-
stemach prawnych (Austria, Niemcy oraz Szwajcaria). Przede wszystkich
w kazdym z nich pojawia si¢ odrebna od wtascicieli — w sensie struktury or-
ganizacyjnej — jednostka zarzadzajaca, czyli wspdlnota mieszkaniowa, ktéra
ma kompetencje na dwéch poziomach zarzadzania. Pierwszy z nich to czyn-
nosci zwyktego zarzadu, ktérych dokonuje jej organ wykonawczy, profesjo-
nalny zarzadca®. Organ ten ma pewien zakres samodzielnych kompetencij.
I tak w prawie niemieckim katalog czynnosci, do ktérych jest uprawniony za-
rzadeg jest w § 27 WEG”; a w prawie austriackim w § 20 O/WEG*.

Kolejny poziom zarzadzania to ,czynno$ci prawidlowego zarza-
dzania” (Ordunungsmissigkeit Verwaltung). Sa dokonywane tez we wspdl-
nocie mieszkaniowej, za zgoda jej organu — zebrania wlascicieli. Obowiazu-
je w nim zasada ,wigkszo$ciowego podejmowania decyzji”, ktéra ma ulatwié
zarzadzanie nieruchomoscia wsp6lna®. Wigkszos¢ whascicieli jest liczona we-
dtug wielkosci udzialéw w nieruchomosé wspélnej. Z jednej strony ozna-
cza to ulatwienie i przyspieszenie procesu zarzadzania i podejmowania decy-
zji, a z drugiej strony kazdy z wlascicieli musi mie¢ mozliwos¢ decydowania
o tych najwazniejszych sprawach. Jednak z drugiej strony, sa tez obawy co do

58 W zagranicznych systemach prawnych nie ma mozliwosci wyboru
nieprofesjonalnego zarzadu, sktadajacego si¢ z whascicieli lokali (Iwona
Szymczak, Wspdlnota mieszkaniowa (Warszawa: LEX a Wolters Kluwer
business, 2014), 212, 321).

59 Niemiecka ustawa o wlasnosci lokali — z 15 III 1951 r.,: Gesetz diber das
Wohnungseigentum und das Dauerwobnrecht, zwana dalej: WEG (BGB1
22007 r., Nr 13 ze zm.).

60 Austriacka ustawa o wiasnosci lokali z 2002 r.,: Bundesgesetz iiber das
Wohnungseigentum, zwana dalej: O/WEG (BGB1 2 2002 r., poz. 70 ze
zm.).

61 Werner Niedenfiihr, Eehbert. Kiimmel, Nicole Vandenhouten, WEG,
Kommentar und Handbuch zum Wohnungseigentumsrecht (Heidelberg:
C.F. Miiller GmbH, 2010), 249.
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ryzyka zwiazanego z oddaniem swobody podejmowania decyzji w rece wigk-
szosci whascicieli. Dlatego w ustawodawstwach i doktrynach zagranicznych
wskazana jest gérna granica zakresu ,czynnosci prawidlowego zarzadza-
nia”. Czynnosci zarzadzania wykraczajace poza granic¢ prawidlowego zarza-
dzania wymagaja zgody wszystkich.

Wedtug teorii niemieckiej zakres czynnosci prawidtowego zarzadza-
nia jest ograniczony do podejmowania dziatani umozliwiajacych korzystanie
z nieruchomosci wspdlnej, a takze zapewniajacych bezpieczendstwo utrzy-
mania substancji rzeczy i jej wartosci, a czasami wlacza si¢ w to tez popra-
we korzystania z nieruchomosci wspélnej®>. W zasadzie zbiezna z teorig nie-
miecka jest koncepcja szwajcarska. Czynnosci prawidlowego zarzadzania sa
to wszystkie Srodki (dziatania faktyczne i czynnosci prawne) podejmowa-
ne we wspdlnym interesie whascicieli lokali, zapewniajace bezpieczeristwo®.
Na wspélnocie mieszkaniowej spoczywaja nastgpujace obowiazki: okreslenie
sposobu korzystania z nieruchomosci wspélnej oraz zasad jej finansowania;
przeglad i kontrola stanu budynku oraz podejmowanie dzialaii majacych na
celu utrzymanie nieruchomosci wspélnej. Niekt6rzy autorzy zwracaja uwagg
na cech¢ zapewnienia jej zdolnosci uzytkowej (Gebrauchsfibigket)**.

Niezaleznie od przedstawionej powyzej definicji doktryny, ustawo-
dawcy formutujg katalog przypadkéw mieszczacych si¢ w zakresie prawid-
towego zarzadzania. Przyktadowo ustawodawca niemiecki w § 20 ust. 5 pkt
1-8 WEG postuguje si¢ terminem ,,czynnoéci prawidtowego zarzadzania”,
a ustawodawca austriacki w § 28 ust. 1 pkt 1-10 O/WEG WEG »CZynno-
$ci zwyklego zarzadzania”, wsréd ktérych wymienia ,,prawidlowe utrzyma-
nie”. Chociaz postuzono si¢ terminem ,czynnosciach zwyktego zarzadu” —
tam, gdzie ustawodawca niemiecki uzywa zwrotu ,,prawidlowe zarzadzanie”
(S 28 ust. 1 O/WEG), jednak w dalszej czesci tego samego paragrafu (w pkt
1) ustawodawca austriacki uzywa wyrazenia ,prawidlowe utrzymanie” (Or-
dnungsmissigkeit Erhaltung). Ptynie z tego konkluzja, ze czynnosci prawidto-
wego zarzadzania sg tylko $rodkiem prowadzacym do celu, ktérym jest utrzy-
manie rzeczy w prawidlowym stanie, a wigc istnieje tozsamos¢ funkcjonal-
na i tre$ciowa obu poje¢, tj. ,prawidfowego utrzymania” oraz ,prawidtowego
zarzadzania”.

Na marginesie rozwazani trzeba tez dostrzegaé, ze chociaz — co do
zasady — czynnosci prawidlowego zarzadzania zmierzaja do utrzymania sub-
stangji rzeczy, niemniej ustawodawcy europejscy w szczego6lnie uzasadnio-
nych przypadkach rozszerzaja kompetencje wspélnoty mieszkaniowe;,

62 Ibidem, 253.

63 Amadeo Wermelinger, Schweizerisches Zivilgesetzbuch, Teilband IV
I¢, Das Stockwerkeigentum, art. 712a - 712t ZGB (Ziirich: Schulthess,
2010), 797.

64 Ibidem, 797.
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umozliwiajac jej dokonywanie uzytecznych naktadéw, ktére poprawiaja (uta-
twiaja) korzystanie z nieruchomosci wspélnej®. Przyktadowo w prawie nie-
mieckim méwi si¢ o ,modernizacji”. Zgodnie z § 22 ust. 2 WEG moderniza-
cja ta obejmuje tylko takie ulepszenia, ktére dostosowuja budynek do nowo-
czesniejszego standardu techniki. Inaczej ujmujac nie zmierzaja one bezpo-
srednio do zwigkszenia wartosci nieruchomosci, a jedynie utrzymuja t¢ war-
to$¢ na dotychczasowym poziomie. Dodatkowym wymogiem jest podjecie
uchwaly wigkszoscia kwalifikowana % gloséw.

W innych ustawodawstwach jest natomiast kwestia sporna, czy tzw.
uzyteczne ulepszenia (niitzliche Verbesserungen) wykraczaja poza zakres pra-
widlowego zarzadzania, czy tez nie. Zamieszanie to wynika z techniki le-
gislacyjnej, poniewaz ustawodawcy (austriacki i szwajcarski) nie reguluja tej
kwestii bezposrednio w ustawie o wlasnosci lokali, lecz odsytaja do ogélnych
przepiséw o wspotwlasnosci®®. Dlatego w doktrynie austriackiej tylko niektd-
rzy autorzy wlaczaja do zakresu prawidtowego zarzadzania — obok podstawo-
wego zadania polegajacego na utrzymania stanu i wartosci obiektu — ulepsze-
nie czy poprawienie warunkéw funkcjonowania nieruchomosci wspéSlnej®’.
W polskim prawie mamy taki przyktad w art. 184b u.g.n.*® Definicja zawarta
w powolanym przepisie zawiera wyrazenie ,,uzasadnione inwestowanie”. Ter-
min ten nie moze by¢ jednak interpretowany literalnie, przynajmniej w rozu-
mieniu ustawy o wlasnosci lokali. Jego zakres nalezy wigc zawezié, gdy chodzi
o kompetencje zarzadcy, ktéremu ,,powierzono zarzad” w trybie art. 18 ust.
1 uw.l, jedynie do obowiazku wykonywania funkcji nadzorczych przy po-
dejmowaniu ,,prac rozwojowych”, majacych na celu zmniejszenie ich uciazli-
wosci dla otoczenia®.

Trzeci i ostatni poziom, to czynnosci zarzadzania majace na celu
ulepszenie rzeczy, jej pogorszenie, zmiang wartosci i obciazenia prawami

65 Uuzymanie (Erbaltung), poprawa (Verbesserung) lub wlasciwe
korzystanie (Zweckbestimmmung des gemE entsprechenden Gebrauch).
J. Barmann, Wohnungseigentumsgesetz, Gesetze iiber Wohnungseigentum
und das dauerwobnrecht. Kommentar (Miinchen: C. H. Beck, 2010),
599.

66  Szymczak, Wipdlnota mieszkaniowa, 264._
67 Erich Feil, Karl Marent, Gerhard Preisl, Wohnungseigentumsgezetz.

Praxiskommentar mit den einschligigen Gesetzen und Vorschriften sowie
Eingabevertrags- und sonstigsten Mustern (Wien: Verlag Dr. Otto
Schnidt, 2009), 257.

68 Ustawa z dnia 21 sierpnia 1997 r. o gospodarce nieruchomosciami,
zwana dalej: u.g.n. (tekst jedn. Dz. U. z 2020, poz. 65).

69  Stanistawa Kalus, Status prawny 0s6b zajmujacych si¢ zawodowo rynkiem
nieruchomosci (Warszawa: LexisNexis, 2002), 165.
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rzeczowymi, w tym zbycie prawa wlasnosci. W tym zakresie jest wymagana
zgoda wszystkich wlascicieli. Sq to zasady obowiazujace we wszystkich trzech

systemach prawnych (por. 747 BGB”’; § 828 ABGB’'; 648$ 2 ZGB™).

Podsumowanie

W naszym systemie prawnym podstawowym sposobem zarzadzania
nieruchomosciami mieszkalnymi— uregulowanym w ustawie o wtasnosci lo-
kali — jest zarzad wykonywany przez wspdlnote mieszkaniowa, ktéra powsta-
je z mocy prawa. Natomiast powierzenie spéidzielni mieszkaniowej funk-
¢ji zarzadzania nieruchomo$ciami lokalowymi nast¢puje na mocy przepisu
szczegblnego (art. 27 ust. 2 u.s.m.). Wobec tego jej zakres kompetencji nie
moze by¢ szerszy niz zakres kompetencji przystugujacy wspélnocie mieszka-
niowej. Chociaz pierwotnie tak bylo, pozycja spétdzielni mieszkaniowej byta
uprzywilejowana kosztem ograniczenia uprawnien wiascicieli lokali. Jednak,
po wejsciu w zycie noweli z 20 lipca 2017 r., poza kompetencja spétdzielni
mieszkaniowej pozostaja nie tylko najwazniejsze sprawy (czynnosci), co do
ktérych ,decyzje” o ich dokonaniu podejmujg jednomyslnie whasciciele (art.
199 k.c.)., ale i w zwiazku z odestaniem do art. 22 u.w.l. — do dokonania czyn-
nosci prawidtowego zarzqdzania konieczna jest zgoda wigkszosci wiascicieli
lokali. Tak wynika z analizy art. 22 ust. 3 pkt 1-10 u.w.l. w zwiazku z art.
23 ust. 2 uw.l. Oznacza to, ze de lege lata zakres kompetencji spétdzielni
mieszkaniowej, ktdrej powierzono zarzad z mocy prawa, odpowiada zakreso-
wi kompetencji zarzadcy ustanowionemu w trybie art. 18 ust. 1 u.w.l.

Podsumowujac, nalezy stwierdzi¢, ze przez rozlozona w czasie ewo-
lucje przepiséw prawa spétdzielczego ustawodawca osiagnat réwnowage mie-
dzy pozostajacymi czgsto w sprzecznosci z jednej strony interesami spétdziel-
ni mieszkaniowej (oraz jej cztonkéw) a interesami wtascicieli wyodrebnio-

nych lokali.
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1. Wstep

Celem artykutu jest ukaza-
nie ewolucji, charakteru oraz elemen-
téw prakeyki stosowania prawa faski
w Rzeczypospolitej okresu migdzy-
wojennego (1918-1939). Wzmianko-
wany zostanie réwniez generalny rys
utaskawienia na ziemiach polskich
podczas II wojny $wiatowej. Prze-
analizowane zostana zaréwno tre$¢,
jak i istota prawa faski, a takze spe-
cyfika jego stosowania.

Ze wzgledu na niemozno$é
poruszania si¢ jedynie w ramach
sztywnych pojeé ,,prawo laski” oraz
sulaskawienie”, oméwione zostana
réwniez elementy instytucji maja-
cych podobny charakter — albo bli-
skoznaczny, albo komplementarny
— wobec utaskawienia w dzisiejszym
tego sfowa znaczeniu. Nalezy tutaj
wymieni¢ przede wszystkim aboli-
¢j¢, amnesti¢ oraz zatarcie skazania.
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Pojecie ,taska” moze by¢ rozpatrywane w dwéch znaczeniach — po-
tocznym i jurydycznym. W ujeciu potocznym ma ono prawdopodobnie nieco
szerszy zakres zastosowania niz ,,milosierdzie”™, mimo ze czgsto oba okresle-
nia uzywane sa w spos6b zamienny. Podchodzac do zagadnienia ze strony je-
zykowej, pojecie ,taska” dotyczy pewnych przejawéw dobrodziejstwa, wspa-
niatomyslnosci, mitosierdzia, fagodzenia uciazliwosci czy dolegliwosci, obda-
rowywania itp.>. Z jurydycznego punktu widzenia okreslenie taski dotyczy
kwestii zwiazanych z wybaczaniem, darowaniem albo fagodzeniem kar czy
innych dolegliwosci, przewidzianych albo juz wymierzonych za czyn bedacy
spotecznie szkodliwy®.

Pojecia ,,prawo taski” oraz ,,utaskawienie” nie sq wyrazeniami synoni-
micznymi, jak réwniez nie sa rozumiane w sposéb jednolity, totez na poczat-
ku nalezy sprecyzowaé przedmiot dalszych rozwazan. Przede wszystkim pra-
wo taski oznacza kompetencje okreslonego organu do dziatania — stanowi to
wigc jego aspekt podmiotowy. Utaskawienie zas odnosi si¢ do opisu pewnej
procedury, projekcji danego zjawiska, wskazuje zatem na konkretny przed-
miot zachowania®. Uzywa si¢ réwniez, cho¢ rzadko, okreslenia ,agracjacja’,
jednak ma ono gléwnie charakter historyczny (z tac. ius agratiandi — prawo
taski).

Co do okreslen poje¢ ,taska” i ,utaskawienie” przedstawiaja one
przedmiotowa strong opisywanego zagadnienia, jednak nie z tego samego
punktu widzenia. Patrzac na jezykowe znaczenie tych terminéw, ,taska” ak-
centuje element wspanialomyslnosci czy przebaczenia, podczas gdy ,utaska-
wienie” kladzie nacisk na proces decyzyjny lub tez odnosi si¢ do samego do-
kumentu utaskawienia’. Mimo pewnych réznic w tym zakresie jurydyczna
semantyka obu tych wyrazen jest zbiezna.

Gléwnym przedmiotem rozwazan jest problematyka ufaskawienia,
a wigc stanowienia, przez upowazniony do tego organ, indywidualnych ak-
tow taski, ktére sa decyzjami majacymi na celu ztagodzenie albo darowanie
karnoprawnych sankeji czy tez konsekwendji ich zastosowania. Sankcje na-
lezy rozumie¢ tu nie jako element tréjcztonowej struktury normy prawnej,
lecz srodki przymusowej reakcji paristwowej na antyspoteczne zachowania

1 Okaza¢ taske¢ mozna w wyniku jakichkolwick pobudek lub motywéw,
mitosierdzie zaktada dziatanie pod wptywem wspétczucia.

2 Leszek Wilk, ,Prawo laski a sprawiedliwos¢ karania — refleksja filozo-
ficznoprawna” Problemy Prawa Karnego, nr 23 (2000): 11.
3 Ibidem.

4 Piotr Rogozinski, Instytucja utaskawienia w prawie polskim (Warszawa:
Oficyna a Wolters Kluwer business, 2009), 17.

5  Stownik jezyka polskiego, red. Mieczystaw Szymczak, t. IT (Warszawa:
PWN, 1988), 68.
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zabronione przez prawo pod grozba tych srodkéw®. Postgpowanie utaskawie-
niowe jest prawnie uregulowang dziatalnoscia przedsiewzigta w celu wydania
indywidualnego aktu taski’.

Utaskawienie, poza wyjasnionym wyzej $cistym znaczeniem tego po-
jecia, ma réwniez szerszy wymiar. Sensu largo sa to wszelkie formy zastosowa-
nia taski, ktére moga przybra¢ wymiar indywidualny, jak i generalny, odno-
si¢ si¢ do osoby skazanej, oskarzonej czy podejrzanej, obejmowaé darowanie,
ztagodzenie sankgji karnej, jak i przywrdcenie stanu sprzed jej zastosowania®.

Przyktadem utaskawienia sensu largo jest amnestia jako zbiorowy akt
taski. Czgsto rézni si¢ ona od ulaskawienia sensu stricto nie tylko generalnym
charakterem, lecz réwniez trybem, a takze organem wiasciwym do jej wyda-
nia. Oznacza to amnesti¢ wlasciwa (sensu stricto), gdyz w szerszym znaczeniu
pojecie to obejmuje réwniez abolicje, a wige puszczenie w niepamigé okreslo-
nego popelnionego przestgpstwa oraz zakaz wszczynania i nakaz umorzenia
postepowania karnego’. W szerszym znaczeniu nalezy wyrézni¢ réwniez re-
stytucj¢ — rozumiang jako zniesienie skutkéw sankeji karnej potaczone z re-
habilitacja, czyli przywréceniem skazanemu utraconych uprzednio praw'.

2. Prawo laski w okresie ksztaltowania si¢ pafistwowosci polskiej

Zawieszenie broni z Niemcami na froncie zachodnim, koniczace
I wojng $wiatowa, zbieglo si¢ w czasie z powrotem Jézefa Pitsudskiego z Mag-
deburga i przejecia przez niego wladzy wojskowej w Polsce z rak Rady Re-
gencyjnej. Oba wydarzenia dokonaly si¢ 11 listopada 1918 r. Wraz z koricem
I wojny $wiatowej nastapit upadek Cesarstwa Niemieckiego, Austro-Wegier,
a weze$niej réwniez carskiej Rosji. Polska wykorzystata szans¢ wybicia si¢ na
niepodleglos¢. Nie zmienia to faktu, ze od tego momentu mial miejsce pro-
ces zmudnej budowy paristwa polskiego — zaréwno na plaszczyznie militar-
nej, jak i politycznej oraz prawnej. Lata 1918-1922 okresla si¢ mianem okre-
su prowizorium konstytucyjnego, ktéry zamyka wejscie w zycie konstytugji
marcowej z 1921 r."!

6  Marian CieSlak, Polskie prawo karne. Zarys systemowego ujecia (Warsza-
wa: Wydawnictwa Prawnicze PWN, 1995), 13.
Rogozinski, nstytucja, 18.

8  Ibidem.

Leszek Wilk, ,W sprawie uregulowania i stosowania taski generalnej”,
Palestra, nr 5-6 (2002): 36.

10  Jan Bednarzak, Amnestia (Warszawa: Wydawnictwa Prawnicze 1965),
80, 83.

11 Stanistaw Krukowski, ,Mata Konstytucja z 1919 r.”, [w:] Konstytucje
Polski. Studia monograficzne z dziejow polskiego konstytucjonalizmu, red.
Marian Kallas, t. II (Warszawa: PWN, 1990), 13.
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Nowopowstata Polska odziedziczyla systemy prawne paristw zabor-
czych, ktére nalezato ujednolici¢. Podobnie rzecz si¢ miata w przypadku pra-
wa taski. W tej sytuacji uprawnienie to przeszto na rzecz Tymczasowego Na-
czelnika Pafstwa, ktérym, od wydania dekretu z dnia 22 listopada 1918 r.
o najwyzszej wladzy reprezentacyjnej Republiki Polskiej, byt Jézef Pitsud-
ski'?. Piastowat on stanowisko faktycznej glowy panstwa, stad znajdowaty
si¢ wystarczajace podstawy, aby wyposazy¢ go w prawo faski. Prerogatywa
ta wymagala jednak kontrasygnaty prezydenta ministréw (czyli premiera),
cho¢ w praktyce akty te byty réwniez podpisywane przez wlasciwych rzeczo-
wo ministréw'.

Zaréwno premier, jak i ministrowie odpowiadali za swoje kontrasy-
gnaty przed gtowa paristwa. Podpisy te oznaczaly jednie poswiadczenie zgod-
noséci danego aktu z wola wyrazona przez Tymczasowego Naczelnika Pan-
stwa, a takze przyjecie tej woli do wiadomosci i faktycznego wykonania'.
W rezultacie zatem kontrasygnata nie stanowita ograniczenia dla jego dys-
krecjonalnej wtadzy i nie uniemozliwiala mu podejmowania decyzji zgod-
nych z jego przekonaniem, gdyz miata charakter czysto formalny. Warto przy
tym wspomnie(, ze zdarzaly si¢ jednak przypadki, w ktérych, ze wzgledu na
funkcjonujace przepisy intertemporalne, prawo faski znajdowato uregulowa-
nie w odrebnych aktach normatywnych”. Powyzej wspomniany dekret wy-
posazal Tymczasowego Naczelnika Paristwa w niemal nieograniczona wladze
cywilng oraz wojskowa — az do zebrania si¢ wybranego w demokratycznych
wyborach Sejmu Ustawodawczego.

Nieco inaczej sytuacja wygladala po wyborach do Sejmu Ustawo-
dawczego i jego uksztaltowania si¢. Wéwczas to zostata podjeta uchwata Sej-
mu z dnia 20 lutego 1919 r. o powierzeniu Jézefowi Pilsudskiemu dalszego
sprawowania urzedu Naczelnika Paristwa, czyli tzw. Mata Konstytucja'®. Jed-
nocze$nie pozbawiata ona mocy dotychczas obowiazujacego dekretu z 22 li-

stopada 1918 r.

12 Dekret Naczelnika Paristwa o najwyzszej wladzy reprezentacyjnej Re-
publiki Polskiej (Dz. Pr. P. P. z 1918 r. Nr 17, poz. 41).

13 Dariusz Goérecki, Pozycja ustrojowo-prawna Prezydenta Rzeczypo-
spolitej i rzqdu w ustawie konstytucyjnej z 23 kwietnia 1935 r. (Lodz:
Wydawnictwo Uniwersytetu Lédzkiego, 1995): 61.

14 Andrzej Deryng, Akty rzqdowe glowy pasistwa: rozwazania ustrojowe
(Lwéw: nakt. Towarzystwa Naukowego, 1934), 58.

15 Rogozinski, Instytucja, 108.

16  Uchwata Sejmu z dnia 20 lutego 1919 r. o powierzeniu Jézefowi Pitsud-
skiemu dalszego sprawowania urzedu Naczelnika Paistwa (Dz. Pr. P. P.
2 1919 . Nr 19, poz. 226) — dalej: Mata Konstytugja.
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Zgodnie z pkt. IT ust. 5 Matej Konstytucji kazdy akt o charakterze
paristwowym (a wigc réwniez akt taski), wydawany przez Naczelnika Pan-
stwa, wymagal kontrasygnaty wlasciwego rzeczowo ministra'”. W praktyce
wszystkie te akty byly kontrasygnowane réwniez przez premiera'®. Kontrasy-
gnata w tym przypadku oznaczata wspétodpowiedzialnos¢ Naczelnika Pan-
stwa i ministra (wraz z premierem) za dany akt prawny (w tym akt faski)
przed najwyzszym organem suwerennym, jakim byl Sejm Ustawodawczy".
Jego pozycja zostata wyraznie wzmocniona w przepisie pkt. II ust. 4 Malej
Konstytucji, ktéry okreslat, ze Naczelnik Panistwa i rzad sa odpowiedzialni
przez Sejmem za sprawowanie swego urzedu.

Zbigniew Witkowski uwaza nawet, ze tak ogdlne sformutowanie na-
lezy interpretowaé szeroko jako odpowiedzialno$¢ za przekroczenie swoich
uprawnieni oraz prowadzenie polityki niezgodnej z wytycznymi Sejmu. Od-
powiedzialno$¢ ta, pod wzgledem formalnym, mogta przybra¢ charakter za-
réwno odpowiedzialnosci politycznej, jak i konstytucyjnej — indywidualnej,
jak i solidarnej®.

Innego zdania jest Katarzyna Kaczmarczyk-Klak, ktéra uwaza, ze
obowiazek kontrasygnaty nie wptywat w istotny sposéb na ograniczenie sa-
modzielno$ci Naczelnika Pafistwa przy podejmowania decyzji w zakresie uta-
skawienia. Glowa paristwa nadal decydowata o tym w sposéb dyskrecjonal-
ny, a kontrasygnata wciaz pozostawata formalnoscia. Swiadczy¢ o tym miata
uksztattowana praktyka, zgodnie z ktéra do Kancelarii Naczelnika Panistwa
wplywat wniosek o utaskawienie ze ztozonym juz na nim podpisem wtasci-
wego ministra®'.

Nie nalezy myli¢ kontrasygnaty z kontrasygnacja (w ramach kto-
rej nie ma mozliwosci zastosowania indywidualnego prawa faski), bowiem,
zgodnie z pkt IT ust. 1 Matej Konstytugji: ,Wtadza suwerenna i ustawodaw-
cza w Paristwie Polskim jest Sejm Ustawodawczy; ustawy ogtasza Marszalek
z kontrasygnacja Prezydenta Ministréw i odnosnego Ministra fachowego”.

17  Ibidem.
18  Rogozinski, Instytucja, 109.
19  Deryng, Akzy, 61.

20 Zbigniew Witkowski, Prezydent Rzeczypospolitej Polskiej (1921-1935)
(Warszawa-Poznan-Torun: PWN, 2007), 21.

21 Katarzyna Kaczmarczyk-Ktak, ,Prawo faski w okresie prowizorium
konstytucyjnego w latach 1918-1922”, [w:] Ustroje. Historia i wspdtczes-
nosé. Polska — Europa — Ameryka Potudniowa. Ksi¢ga jubileuszowa de-
dykowana profesorowi Jackowi Czajowskiemu, red. Marian Grzybowski,
Grzegorz Kuca, Piotr Mikuli (Krakéw: Wydawnictwo Uniwersytetu
Jagiellonskiego 2013), 240-241.
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Zaréwno dekret z dnia 22 listopada 1918 r., jak i uchwata Sejmu
Ustawodawczego z dnia 20 lutego 1919 r. nie precyzowaly, ktéry organ pan-
stwowy posiada kompetencj¢ w zakresie udzielania utaskawien. Oba akty
prawne nie postugiwaly si¢ takie pojeciem amnestii. W kontekscie wspo-
mnianego wyzej dekretu byto do$¢ oczywiste, dlaczego prawo taski posiadat
Tymczasowy Naczelnik Pafstwa. Inaczej wygladato to w przypadku Matej
Konstytucji, skoro Naczelnik Paristwa stawatl si¢ jedynie najwyzszym wyko-
nawcg uchwat Sejmu. Mogloby to sugerowa¢, ze ma on mozliwo$¢ stoso-
wania utaskawienia jedynie w drodze sejmowego upowaznienia. Tego typu
praktyka nie zostata jednak uksztattowana®.

Zwycigzyta wyktadnia, zgodnie z ktéra Naczelnika Paristwa uznawa-
no za naturalnego dysponenta prawa faski w odniesieniu do indywidualnie
oznaczonych oséb. Podkreslano dodatkowo, ze byloby technicznie niemoz-
liwym do wykonania przedktadanie Sejmowi kazdego szczegdlnego przy-
padku, ktéry dopiero w drodze uchwaty decydowatby o utaskawieniu®. Ze
wzgledu na lakonicznos¢ Matej Konstytucji i brak wyraznego rozdzielenia
kompetencji pomiedzy poszczegdlnymi organami pafdstwowymi wyktadnia
ta nie mogta zosta¢ skutecznie podwazona®*. Wprawdzie podnoszono glosy,
ze Naczelnik Paristwa dziatat niejako praeter legem, jednak zdawkowos¢ 6w-
czesnych uregulowani prawnych dawata mu wiasnie taka mozliwo$é™.

Od grudnia 1919 r. do marca 1920 r. do (Tymczasowego) Naczelnika
Panstwa wplyngto tacznie 881 podar o taske®.

W wyniku wejscia w zycie Malej Konstytucji glowa pafstwa utra-
cita prawo ogtaszania amnestii, gdyz kompetencja ta, jako nalezaca do ma-
terii ustawodawczej, zostata zastrzezona dla Sejmu. Parlament teoretycznie
moégt upowazni¢ Naczelnika Padstwa do wydania generalnego aktu faski,
jednak do tego nie doszlo®”. Miat jednak miejsce jeden przypadek, w ktérym
akt amnestii nie zostal wydany przez Sejm, lecz przez Radg Obrony Paristwa

22 Ibidem, 227.

23  Edmund Krzymuski, System prawa karnego ze stanowiskiem nauki
i trzech kodeksow obowiqzujgcych w Polsce (Krakéw: Naktad Krakow-
skiej Spotki Wydawniczej, 1921), 302.

24 Stanistaw Kutrzeba, Polska Odrodzona 1914—1939 (Krakéw: Spoteczny
Instytut Wydawniczy Znak, 1988), 120.

25  Krzymuski, System prawa, 302.
26  Witkowski, Prezydent, 135.

27  Katarzyna Kaczmarczyk-Klak, Prawo taski na tle poréwnawczym. Daw-
niej i wspolezesnie (Rzeszéw: MITEL, 2013), 242.
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i dotyczyl wprowadzenia amnestii podatkowej na terenach dawnej dzielnicy
pruskie;j®®.

W okresie funkcjonowania tzw. prowizorium konstytucyjnego prawo
taski nalezalo do kompetencji glowy paristwa, cho¢ nie znajdywato ono wy-
raznego umocowania konstytucyjnego. Agracjacja byla praktycznie nieogra-
niczona — zaréwno pod wzgledem podmiotowym, jak i przedmiotowym,
a takze co do jej zakresu i tresci, gdyz nie zostaly sformulowanej zadne for-
malne granice w tej materii””. Naczelnik Paristwa powinien byt jednak od-
mowié zastosowania prawa taski w przypadku, gdy zaréwno sady orzekajace
w sprawie, jak i minister sprawiedliwo$ci negatywnie zaopiniowali wniosek
o taske. Znane byty przypadki, w ktérych glowa panistwa dokonywata jednak
utaskawienia®®. Ostatecznie wigc sposéb rozumienia tej instytucji oraz tryb
jej stosowania zostaty uksztattowane w drodze praktyki ustrojowe;j’.

3. Ulaskawienie na gruncie Konstytucji marcowej z 1921 r.

Konstytucja z dnia 17 marca 1921 r. wprowadzita urzad Prezyden-
ta Rzeczypospolitej, ktéry petnit funkcje glowy panstwa. Ustawa zasadnicza
okreslita ustréj panstwa jako republikanski z parlamentarno-gabinetowym
systemem rzaddw, co oznaczalo zdecydowane uszczuplenie prezydenckich
kompetencji**. Konstytucja marcowa, oparta na zasadach suwerennosci na-
rodu i tréjpodziatu wladz, byta wzorowana na francuskiej ustawie zasadni-
czej z 1875 .

Prawo faski okreslat art. 47 Konstytugji, ktéry znajdowat si¢ w Roz-
dziale III — Wtadza wykonawcza. Utaskawienie, na gruncie konstytucji mar-
cowej, zostato sformutowane w nast¢pujacy sposéb:

»Prawo darowania i ztagodzenia kary, oraz darowania skutkéw za-
sadzenia karno-sadowego w poszczegdlnych wypadkach — przy-
stuguje Prezydentowi Rzeczypospolite;j.

Prezydent nie moze stosowaé tego prawa do ministréw, zasadzo-
nych na skutek postawienia ich w stan oskarzenia przez Sejm.
Amestja moze by¢ udzielona tylko w drodze ustawodawczej™*.

28  Stefan Bancerz, ,Amnestia w Polsce przedwrzesniowej a amnestia obec-

nie” Demokratyczny Przeglgd Prawniczy, nr 3 (1947): 16.
29 K. Kaczmarczyk-Ktak, Prawo taski, 244.
30 Ibidem, 238-239.
31 Ibidem, 244.
32 Rogozinski, Instytucja, 109.
33 Gorecki, Pozycja, 7.

34 Ustawa z dnia 17 marca 1921 r. — Konstytucja Rzeczypospolitej Polskiej
(Dz. U. 21921 r. Nr 44, poz. 267) — dalej: Konstytucja marcowa.
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W poczatkach II Rzeczypospolitej o utaskawieniu szeroko rozpisy-
wat si¢ Juliusz Makarewicz, Iwowski profesor prawa karnego, autor pdézniej-
szego Kodeksu karnego z 1932 r. (znanego réwniez pod potoczna nazwa Ko-
deksu Makarewicza) Stat on na stanowisku, ze prawo taski stanowi niejako
korekture sprawiedliwosci, ktérag ma mozliwo$¢ zaordynowania odpowiedni
czynnik podmiotowy, a tym zwykle staje si¢ glowa paristwa. Miata ona pra-
wo dojs¢ do wniosku, ze bezwzgledne zastosowanie ustawy mogto nie pozo-
stawa¢ w zgodzie z interesem publicznym?.

Makarewicz wyrézniat kilka podmiotéw wiadnych do udzielania
ufaskawienia — w zaleznosci od formy rzadéw. W przypadku paistwa pol-
skiego po uchwaleniu konstytucji marcowej byta to kombinacja mieszana —
podziat prawa taski pomigdzy ciato ustawodawcze a glowe paristwa®. Kon-
stytucja marcowa, co zastrzegal wskazany juz art. 47 Konstytucji marcowe;j
in fine, okreslata bowiem, zZe amnestia moze by¢ udzielona tylko w drodze
ustawodawczej.

W 6wczesnej doktrynie prawa konstytucyjnego $cieraly si¢ ze soba
dwie odmienne koncepcje co do charakteru prawa taski obowiazujacego na
gruncie konstytugji z 1921 r. Przedstawicielem jednej z nich byt Julian Ma-
kowski, ktéry uznawat, ze uchylenie karalnosci przest¢pstwa stanowi oczywi-
sta ingerencj¢ administracji w dziedzing sadownictwa, gdyz jest czynnoscia
wiadzy wykonawczej”’. Innego zdania byt Stanistaw Starzyriski, ktéry prezy-
dencka prerogatywe umieszczal w o wiele szerszym kontekscie, wykraczaja-
cym poza dziatanie jakiegokolwiek konkretnego segmentu wladzy panstwo-
wej. Uwazal on, iz:

»Prezydent jest mandatariuszem panujacego ogétu, nie tylko dla
zakresu funkgji wykonawczej, lecz po czgéci i dla obu innych [tzn.
ustawodawczej i sadowniczej], w obrebie ktérych ma on, wzgled-
nie powinien mie¢, takze pewne atrybucje, np. [...] prawo taski
[...], a wicc ma ingerencj¢ na caly rzad w obszerniejszym tego
sfowa znaczeniu, a nie tylko na zastosowywanie i wykonywanie
ustaw”%,

Starzyniski uwazal, ze dokonywanie przez Prezydenta ulaskawie-
nia bylo niejako czynnoscia sui genmeris, ktéra wykraczata poza klasyczny

35 Juliusz Makarewicz, Prawo karne. Wyktad pordwnawczy z nwzglgdnie-
niem prawa obowiqzujgcego w Rzeczypospolitej Polskiej (Lwdw-Warszawa:
Ksiaznica Polska, 1924), 207-208.

36 Ibidem, 208.

37  Julian Makowski, Konstytucja Rzeczypospolitej Polskiej (Warszawa: Ksig-
garnia F. Hoesicka, 1924), 57.

38 Stanistaw Starzyniski, Konstytucja Paristwa Polskiego (Lwéw: Towarzy-
stwo Naukowe, 1921), 39.
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tréjpodziat wladzy. Autor stal na stanowisku, ze glowa paristwa powinna
spetnia¢ te wszystkie funkcje wladzy publicznej, ktdre nie sg zastrzezone do
kompetencji wladzy ustawodawczej, sadowniczej ani samorzadowej®.

Najwazniejsze ograniczenie proceduralne, w zakresie postugiwania
si¢ przez Prezydenta prawem taski, zostato okreslone w art. 44 ust. 4 Konsty-
tucji marcowej i w duzej mierze powtérzone za Mata Konstytucja z 1919 r.
Dotyczyto ono wymogu podwdéjnej kontrasygnaty kazdego aktu rzadowego
prezydenta przez premiera oraz wlasciwego ministra®.

Wokot interpretacji pojecia ,akt rzadowy” pojawito si¢ na tyle wie-
le niejasnosci, ze dwezesny premier Wiadystaw Sikorski, na przetomie lat
1922/1923, zorganizowat konferencj¢ konsultacyjng z udzialem najwazniej-
szych prawnikéw zajmujacych si¢ dziedzing prawa konstytucyjnego. Udato
im si¢ dojs¢ do porozumienia i wypracowa¢ w duzej mierze akceptowana
przez doktryng i prakeyke wyktadnie tego pojecia:

»~Akt rzadowy to szczegdlna postaé czynnosci urzgdowej prezyden-
ta, pozostajacej w graniach jego kompetencji, zdziatanej na pismie,
wywotlujacej pewne specyficzne skutki prawne w postaci powsta-
nia norm lub uprawnied podmiotowych oraz kontrasygnowany
dla swej waznosci przez premiera i wlasciwego ministra, bioracych
za dany akt odpowiedzialno§¢™!.

Nie zmieniafo to jednak faktu, ze cz¢$¢ 6wezesnych badaczy w spo-
s6b odmienny podchodzito do kwestii samodzielnosci Prezydenta w zakresie
stosowania prawa taski. Edmund Krzymuski opowiadat si¢ za $cisle jurydycz-
nym charakterem prezydenckiej prerogatywy. Uwazal on, ze glowa paristwa
dokonujaca ufaskawienia, petni funkcje wymiaru sprawiedliwosci, a nie dzia-
ta jako organ wladzy wykonawczej, stad tez nalezy interpretowac ja jako or-
gan wladzy sadowniczej narodu®®.

Inaczej do tego zagadnienia podchodzili Stanistaw Car i Henryk Ko-
nic. Uwazali oni, ze prawo faski jest pozostatoscia dawnych prerogatyw mo-
narchy i stad stafo si¢ ono $cisle osobistym uprawnieniem Prezydenta. Nie
wymagato zatem ani wnioskéw, ani motywéw. Utaskawienie stawalo si¢

39 Ibidem, 34.

40 ,Kazdy akt rzadowy Prezydenta Rzeczypospolitej wymaga dla swej
waznosci podpisu Prezesa Rady Ministréw i wlasciwego ministra, kto-
rzy przez podpisanie aktu biorg zaii odpowiedzialno$¢”.

41  Cyt. za: Witkowski, Prezydent, 26.

42 Edmund Krzymuski, [w:] Ankieta konstytucyjna Sejmu R.P., oprac. Sta-
nistaw Kutrzeba, t. III (Warszawa 1931), 135.
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czyms§ w rodzaju aktu sumienia glowy panstwa, do ktérej zaden minister nie
mial prawa sie wtracaé®.

Trzecia grupa pogladéw, ktéra okazata si¢ by¢ dominujaca i najbar-
dziej zbiezng z konkluzjami konferencji konsultacyjnej, byla reprezentowa-
na m.in. przez Zygmunta Cybichowskiego. Uwazat on wprawdzie, ze pra-
wo faski stanowi osobista prerogatywe Prezydenta, to jednak przyobleczone
w formg aktu rzadowego, staje si¢ zewnetrznym przejawem tego prawa, sta-
nowi czynnos¢ urzedowa i wymaga kontrasygnaty. Podpis premiera i wlasci-
wego ministra miat ogranicza¢ si¢ jednak w tym przypadku jedynie do strony
formalnej wydanego aktu*. Podobnie uwazal Wtadystaw Leopold Jaworski,
precyzujac, ze kazdorazowo wymagana jest kontrasygnata wlasciwego mini-
stra, jakim jest zawsze minister sprawiedliwo$ci®.

Przyjete zostalo rozwiazanie, w ktérej podpis pod aktem faski Pre-
zydenta stawiali premier oraz minister sprawiedliwosci — w przypadku oséb
skazanych przez sady cywilne, albo premier oraz minister spraw wojskowych
— w odniesieniu do zolnierzy skazanych przez sady wojskowe®®. W praktyce
ustrojowej przyjgto specyficzny sposéb kontrasygnowania prezydenckich de-
cyzji o ulaskawieniu, ktérych dokonywat jedynie sam minister sprawiedliwo-
$ci albo spraw wojskowych?’.

Konstytucja marcowa odrzucita model nieograniczonego prawa ta-
ski, wyst¢pujacego w okresie prowizorium konstytucyjnego, dajac mozliwos¢
»darowania”, ,ztagodzenia kary”, ,darowania skutkéw zasadzenia karno-sa-
dowego”. Zawgzony zostat zakres podmiotowy prawa faski do odpowiedzial-
nosci realizowanej w trybie karno-sadowym oraz przedmiotowy — w drodze
braku mozliwosci utaskawienia ministréw, ktéry zostali postawieni w stan
oskarzenia przez Sejm*.

Utaskawienie mogto by¢ zastosowane jedynie wzgledem prawomoc-
nego orzeczenia, mimo iz Konstytucja marcowa nie regulowata, aby kara zo-
stala wymierzona w spos6b prawomocny przez sad (w przeciwiedistwie np. do
ustaw zasadniczych Czechostowadji i Lotwy), jak i nie wymieniala podstaw
do postuzenia si¢ przez glowe paristwa aktem taski, pozostawiajac na tym

43 Witkowski, Prezydent, 84.
44 Tbidem, 85.

45  Konstytucja z dnia 17 marca 1921. Prawo polityczne od pazdziernika 1919
do 4 lipca 1921, oprac. Wiadystaw Leopold Jaworski (Krakéw: Krakow-
ska Spétka Wydawnicza, 1921), 217.

46 Waclaw Komarnicki, Zarys ustroju pasistwowego Rzeczypospolitej Polskiej
(Warszawa: Wydawnictwo F. Hoesicka, 1923), 30-31.

47  Rogozinski, Instytucja, 111.
48 Kaczmarczyk-Ktak, Prawo taski, 244.
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obszarze duza swobodg organowi decyzyjnemu, jak réwniez otwierajac pole
dla rozwazan doktrynalnych®.

Mimo to warunek prawomocnosci rozumiany byt do$¢ powszechnie
jako oczywisty, gdyz w przeciwnym razie oznaczatoby to wchodzenie wladzy
wykonawczej w kompetencje wladzy sadowniczej i stalo w sprzecznosci za-
réwno z zasada tréjpodziatu wladzy, jak i art. 77 ust. 2 Konstytucji marcowej,
ktéry brzmiat: ,Orzeczenia sadowe nie moga by¢ zmieniane ani przez wladze
ustawodawczg, ani przez wladze wykonawczg”.

Zgodnie z pogladem wigkszosci autoréw prawo taski na gruncie Kon-
stytucji marcowej miato charakter indywidualny, a prezydencki akt agracjacji
nie wplywal na wyrok sadowy ani go w zaden sposéb nie modyfikowat. Glo-
wa panistwa nie dziatata zatem jako rozstrzygajaca instancja sadowa™. Od-
miennego zdania byli badacze prezentujacy $cisle jurydyczny charakter prawa
taski. Uwazali oni bowiem, ze stosowanie prezydenckiego utaskawienia jest
wyjatkiem od zasady sformufowanej w art. 77 ust. 2 Konstytucji marcowej,
poniewaz akt agracjacji zawiera norme¢ konkretno-indywidualna, ktéra po-
siada wigksza moc prawna, niz norma uksztaltowana w drodze orzeczenia
sadu i wobec tego akt taski ma mozliwos$¢ zmiany albo uchylenia orzeczenia
sadowego’'.

Stosowanie przez Prezydenta RP prawa faski przed uprawomocnie-
niem si¢ sadowego orzeczenia mogtoby oznacza¢, ze posiada on prawo doko-
nywania abolicji indywidualnej, ktére na gruncie przepiséw ustawy zasadni-
czej mu nie przystugiwalo, choé w tym przypadku doktryna réwniez nie byta
zgodna™.

Istotnym novum konstytucyjnym byla mozliwo$¢ darowania przez
prezydenta skutkéw zasadzenia karno-sadowego. Glowa panstwa mogla za-
tem dokona¢ zatarcia skazania, a takze restytuowac obywatela w prawach ho-
norowych. Konstytucja wyraznie jednak zaznaczata, ze prawo taski moze by¢
wykonywane wylacznie w ,poszczegdlnych wypadkach”, co oznaczalo, ze
nalezalo je stosowa¢ wzgledem indywidualnie oznaczonych oséb™.

Bardzo wazny wydaje si¢ w tym kontekscie aspekt zakresu przedmio-
towego prawa faski. Poniewaz z literalnego brzmienia art. 47 zd. 2 Konstytugji

49  Witkowski, Prezydent, 85.
50 Ibidem.

51  Maciej Starzewski, ,Uwagi o zwierzchnictwie sit zbrojnych oraz o pra-
wie faski Prezydenta RP” Czasopismo Prawnicze i Ekonomiczne, nr 30

(1935): 227.

52 Wiadystaw Skrobecki, ,Prawo taski Prezydenta Rzeczypospolitej Pol-
skiej” Gazeta Administracji i Policji Pasistwowej, nr 19 (1923): 299.

53  Kirzysztof Koztowski, Prawo faski Prezydenta RP. Historia, regulacja,
praktyka (Warszawa: C. H. Beck, 2013), 100.
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marcowej wynika kompetencja Prezydenta RP do ,darowania kary”, ,zta-
godzenia kary” oraz ,darowania skutkéw skazania karnosadowego”, nalezy
mie¢ na wzgledzie jedynie kary orzekane w postgpowaniu karnosadowym.
A contrario w katalogu tym nie miescily si¢ sankcje o charakterze administra-
cyjnym czy dyscyplinarnym’*.

Wspomniany juz art. 47 zd. 3 Konstytucji marcowej wykluczat sto-
sowanie przez Prezydenta RP amnestii, ktéra mogta by¢ udzielona jedynie
w drodze ustawodawczej. ,Ustawodawczej” nie oznaczalo jednak w tym
przypadku ,ustawowej”, co otwieralo szersze mozliwosci zastosowania gene-
ralnego aktu faski niz tylko w drodze ustawy sejmowej. Prezydent RP mial
bowiem mozliwo$¢ wydawania rozporzadzeri z mocg ustawy, ktére mogty
by¢ wykonywane na podstawie powierzonego mu upowaznienia ustawowego
(zgodnie z art. 44 zd. 2 Konstytugji)”.

Nalezy zatem doj$¢ do wniosku, ze nie tylko sam charakter kary
ograniczal kompetencje glowy paristwa do stosowania ulaskawienia, lecz
réwniez podmiot orzekajacy oraz sam tryb orzekania, ktéry musiat by¢ , kar-
nosadowy”. Logiczna jest konstatacja, ze prawo faski bylo ograniczone do
przestgpstw w rozumieniu prawa karnego materialnego®. Teoretycznie nie
istnialy formalne przeszkody do utaskawienia oséb skazanych przez sad za
popetnienie wykroczenia — jezeli jednak zasadzenie miato charakter ,karno-
sadowy”, a nie ,,karnoadministracyjny”’.

Glowa panstwa tylko w jednym przypadku zarzadzita amnesti¢. Do-
konato si¢ to mocg rozporzadzenia z dnia 21 pazdziernika 1932 r. o amne-
stii’®. Prezydencki akt zostal jednak wydany nie na podstawie Konstytugji

54  Stanistaw Sliwinski, Polskie prawo karne materialne. Czgsé ogolna (\War-

szawa: Gebethner i Wolff, 1946), 516.

55 ,Prezydent Rzeczypospolitej, celem wykonania ustaw i z powolaniem
si¢ na upowaznienie ustawowe, ma prawo wydawaé rozporzadzenia wy-
konawcze, zarzadzenia, rozkazy i zakazy i przeprowadzenie ich uzyciem
przymusu zapewnic¢”.

56  Wihadystaw Wolter, Zarys systemu prawa karnego. Czgsé ogolna, t. 1 (Kra-
kéw: Leon Frommer, 1933), 4.

57  Wigcej na temat skomplikowanych powiazan prawa karnego material-
nego i prawa administracyjnego w kontekscie wykroczen i mozliwosci
stosowania prawa taski zob. Katarzyna Kaczmarczyk-Ktak, , Prawo faski
w $wietle Konstytucji z 17 marca 1921 r. Zagadnienia ustrojowe i proce-
sowe” Studia Iuridica Lublinensia, nr 23 (2014): 45 i n.

58 Rozporzadzenie Prezydenta Rzeczypospolitej z dnia 21 pazdzierni-
ka 1932 r. o amnestji z powodu wprowadzenia z dniem 1 wrze$nia
1932 r. jednolitego polskiego kodeksu karnego i prawa o wykroczeniach
(Dz. U. 721932 r. Nr 91, poz. 782).
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marcowej, lecz ustawy z dnia 17 marca 1932 r. o upowaznieniu Prezydenta
Rzeczypospolitej do wydawania rozporzadzeni z mocg ustawy”. Organem za-
rzadzajacym amnesti¢ nie byt zatem w tym przypadku Sejm, na co mogtyby
wskazywad przepisy ustawy zasadniczej, lecz glowa padstwa.

Konstytucyjna regulacja prawa taski znalazta swoje odzwierciedlenie
w uchwalonym w 1932 r. Kodeksie karnym, ktéry wszedt w zycie z dniem
1 wrzesnia 1932 r. Zgodnie z art. 90 § 1 tego kodeksu: ,,Po uptywie 10 lat
od odbycia, darowania lub przedawnienia kary, albo od zwolnienia z zakta-
du zabezpieczajacego, sad moze zarzadzi¢, na wniosek skazanego, zatarcie
skazania™®.

Zdecydowanie szerszej prawo taski zostalo uregulowane w Kodeksie
postepowania karnego z 1928 r., ktéry wszedt w zycie w dniu 1 lipca 1929 .
Znalazto ono swoje odr¢bne miejsce w Ksiedze IX, Rozdziale 11T (,,Utaska-
wienie”), art. 544-550 k.p.k.". Zgodnie z ta procedura prosbe o utaskawie-
nie skfadato si¢ w sadzie, ktéry wydat dany wyrok w I instancji (chyba, ze
minister sprawiedliwosci zarzadzil inaczej). Sad mégl uznaé, ze skazany nie
zastuguje na faske i wéwcezas wydawal postanowienie o pozostawieniu prosby
bez dalszego biegu. W przypadku pozytywnego rozstrzygnigcia albo rozwa-
zenia sprawy przez ministra sprawiedliwo$ci miat on mozliwos$¢ zapoznania
si¢ z opinia zaréwno sadu I, jak i IT instangji (w przypadku postgpowania ape-
lacyjnego), a nastgpnie mégt rowniez pozostawi¢ sprawe bez dalszego biegu,
chyba ze Prezydent RP postanowitby inacze;j.

Istotnym jest fakt, ze prosba o taske nie miata charakteru suspensyw-
nego wzgledem wyroku, ale minister sprawiedliwo$ci miat mozliwo$¢ z urze-
du wstrzyma¢ wykonanie kary albo zarzadzi¢ przerwe w jej wykonaniu do
czasu rozstrzygniccia kwestii utaskawienia. Podobnie mogty zarzadzi¢ sady
I, jak i II instancji (w przypadku apelacji), jezeli przemawiaty za tym waz-
ne wzgledy. Sad powinien rozpatrzy¢ wniosek o utaskawienie w tym samym
sktadzie, w ktérym wydat wyrok. Opini¢ wydawano po wystuchaniu pro-
kuratora na posiedzeniu niejawnym, a jej tres¢ nie byla przekazywana oso-
bie skazanej. Warto jednoczesnie zaznaczy¢, ze wykonanie wyroku $mierci
moze nastapi¢ dopiero po decyzji Prezydenta RP o nieskorzystaniu z prawa

faski (art. 524).

59  Ustawa z dnia 17 marca 1932 r. o upowaznieniu Prezydenta Rzeczypo-
spolitej do wydawania rozporzadzeni z mocg ustawy (Dz. U z 1932 r.
Nr 22, poz. 165 z péin. zm.).

60 Rozporzadzenie Prezydenta Rzeczypospolitej Polskiej z dnia 11 lipca
1932 r. — Kodeks karny (Dz. U. z 1932 r. Nr 59, poz. 368 z p6zn. zm.).

61 Rozporzadzenie Prezydenta Rzeczypospolitej z dnia 19 marca 1928 r.

Kodeks postgpowania karnego (Dz. U. z 1928 r. Nr 33, poz. 313 z pdzn.
zm.).
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Nalezy zaznaczy¢, ze zaréwno Kodeks karny z 1932 r., jak i Kodeks
postgpowania karnego z 1928 r. funkcjonowaty na gruncie Konstytucji mar-
cowej, jak i Konstytucji kwietniowej, a takze przez dtuzszy okres Polski Lu-
dowej. Ostatecznie moc obowiazujaca utracily one dopiero odpowiednio
w 19701 1983 .

Konstytucja marcowa, idac §ladem swoich amerykanskich i europej-
skich poprzedniczek, ustanawiata zakaz utaskawienia cztonkéw Rady Mini-
stréw, ktérzy zostali postawieni w stan oskarzenia przez Sejm, a nast¢pnie
skazani wyrokiem Trybunatu Stanu®. Regulacja ta znajdowata si¢ réwniez
w konstytucjach: Stanéw Zjednoczonych, Litwy, Finlandii czy Czechostowa-
Gji®. Motywem tego rozwiazania byto zapewne ustalenie szczeg6lnego cha-
rakteru odpowiedzialnosci konstytucyjnej, ktéra zwigkszala gwarancje pra-
worzadnego piastowania wysokich funkcji publicznych®. A contrario prawo
taski mogto by¢ zatem stosowane wobec ministréw skazanych przez sady po-
wszechne, wojskowe czy dyscyplinarne®.

Samo pojecie ,minister” nalezy interpretowaé mozliwie szeroko, gdyz
obejmowalo ono oczywiscie ministréw resortowych, ale réwniez ministréw
»bez teki”, kierownikéw ministerstw, jak réwniez nawet kierownikéw urze-
déw centralnych w rangach ministréw®. W zakres pojecia ,,minister” wcho-
dzit takze Prezes Rady Ministréw, skoro Konstytucja marcowa zaznaczata je-
dynie, ze przewodniczy on posiedzeniom rzadu (art. 55), a wiec byt réwniez
jednym z jej cztonkéw (ministréw).

Zakaz ufaskawienia ministréw skazanych przez Trybunat Stanu,
w przeciwieristwie do konstytucji Finlandii, Litwy czy Austrii, miat charak-
ter bezwarunkowy. Nie dotyczyt on jednak bylego prezydenta, ktéry zostal

pociagniety do odpowiedzialnosci przed Trybunat Stanu®.

4. Prawo laski na gruncie Konstytucji kwietniowej z 1935 r.

Ustawa Konstytucyjna z dnia 23 kwietnia 1935 r. zostala uchwalona
po dhugich latach prac komisji konstytucyjnych oraz préb zbudowania wigk-
szo$ci kwalifikowanej w parlamencie, ktéra pozwalataby na przyjecie nowej
ustawy zasadniczej. Rozwiazania ustrojowe w Konstytugji kwietniowej nie-
watpliwie zostaly uksztattowane pod wplywem doktryny sanacyjnej. Ustré;

62  Wspomniany juz art. 47 zd. 2: ,Prezydent nie moze stosowa¢ tego pra-
wa [faski] do ministréw, zasadzonych na skutek postawienia ich w stan
oskarzenia przez Sejm”.

63  Witkowski, Prezydent, 86.

64 Koztowski, Prawo taski Prezydenta RP, 101-102.
65 Tak tez: Konstytucja z 17 marca 1921, 217.

66 Witkowski, Prezydent, 87.

67 Ibidem.
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Rzeczpospolitej zostat osadzony na czterech zasadach naczelnych: solidary-
zmu, prymatu panstwa nad spoleczeristwem (jednostka), elitaryzmu oraz
jednolitej i niepodzielnej wladzy Prezydenta RP®. Zgodnie z ta ostatnig zde-
cydowanie wzmocniona zostata pozycja ustrojowa glowy panstwa, gtéwnie
kosztem parlamentu. Nastapito odejscie od zasady tréjpodziatu wtadzy oraz
przeformultowanie zasady suwerennosci narodu®.

Na gruncie Konstytucji kwietniowej Prezydent RP stawat si¢ ,,nosi-
cielem suwerennosci paristwowe;j”, stal ponad wszystkimi organami, zajmujac
w stosunku do aparatu parnistwowego pozycj¢ zwierzchnia’. Nie bez powodu
zapisy dotyczace pozycji Prezydenta zostaly umieszczone juz w Rozdziale I —
Rzeczpospolita Polska. Kluczowy byt tutaj art. 2 ust. 2 Konstytugji: ,Na Nim
[Prezydencie RP] spoczywa odpowiedzialno$¢ wobec Boga i historii za losy
Paristwa””!. Z kolei w ust. 4 tego artykutu mozna wyczytaé: ,W Jego osobie
skupia si¢ jednolita i niepodzielna wtadza paristwowa”.

Konstytucja kwietniowa stworzyta zasade¢ zwierzchnictwa nieodpo-
wiedzialnego przed nikim Prezydenta RP oraz zasad¢ jednolitosci wladzy
w jego osobie. Bylo to wyrazne nawiazanie do monarchicznej koncepcji glo-
wy panstwa i przeniesienie jej na grunt republikanski”?. Nowy ustrdj poli-
tyczny nie ulegat tatwemu sklasyfikowaniu. Czg$¢ przedstawicieli doktryny
okreslato go mianem cezaryzmu jako modelu ustrojowego bedacego forma
posrednia miedzy republikg a monarchia”.

Teoretycznie wydawaé by si¢ moglo, ze pozycja Prezydenta RP do-
znawala istotnych ograniczen ze wzgledu na wprowadzenie w Rozdziale 11
(Prezydent Rzeczypospolitej) art. 14 ust. 1 Konstytucji wymogu kontrasy-
gnaty aktéw urzedowych glowy paristwa ze strony premiera i wlasciwego
ministra™. Obowiazek ten nie znajdowal zastosowania jednak w przypadku
wydania aktu bedacego uprawnieniem osobistym (prerogatywa) glowy pani-
stwa, co mozna wywnioskowac z ust. 2 tego artykutu”. Do uprawnieni oso-
bistych Prezydenta RP, zawartych w art. 13 ust. 2 Konstytucji kwietniowej,

68  Prawo konstytucyjne, red. Wiestaw Skrzydto (Lublin: Morpol, 1994), 62.

69 Ibidem, 61.

70  Ryszard Mojak, ,Instytucja prezydenta w polskim prawie konstytucyj-
nym w latach 1935-1939” Annales UMCS, nr 37 (1990): 117 i n.

71  Ustawa Konstytucyjna z dnia 23 kwietnia 1935 r. (Dz. U. z 1935 r.
Nr 30, poz. 227) — dalej: Konstytucja kwietniowa.

72 Gorecki, Pozycja, 30-31.
73 Ibidem, 33.

74 Art. 14 ust. 1: ,Akty urzgdowe Prezydenta Rzeczypospolitej wymagaja
do waznosci podpisu Prezesa Rady Ministréw i wlasciwego Ministra”.

75 Art. 14 ust. 2: ,Akty urzgdowe wyplywajace z prerogatyw Prezydenta
Rzeczypospolitej, nie wymagaja kontrasygnaty”.
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nalezato réwniez stosowanie prawa faski. Zostato ono uregulowane w art. 69
ust. 1 ustawy zasadniczej: ,,Prezydent Rzeczypospolitej wladny jest aktem ta-
ski darowac¢ lub zlagodzi¢ skazanemu karg¢, wymierzona orzeczeniem prawo-
mocnym, tudziez uchyli¢ skutki skazania”. Ponadto ust. 2 tego artykutu do-
dawal, ze, podobnie jak w przypadku Konstytucji marcowej, amnestia wy-
maga aktu ustawodawczego.

Zgodnie z art. 49 Konstytucji kwietniowej aktami ustawodawczymi
byly ustawy i dekrety Prezydenta RP. Zygmunt Laguna wskazywal, ze ge-
neralny ake faski, na gruncie art. 69 ust. 2 Konstytucji, mégt dokona¢ si¢ na
mocy:

1. ustawy uchwalonej z inicjatywy Rady Ministréw albo Sejmu (art. 50
ust. 1), mozliwej bez zgody rzadu, ale przeprowadzonej zgodnie z zasa-
dami procedur legislacyjnych (art. 53, 54);

2. dekretu Prezydenta RP, wydanego na podstawie czasowego i tresciowe-
go upowaznienia ustawowego (art. 55 ust. 1) albo wydanego w czasie,
gdy Sejm jest rozwiazany — w razie koniecznosci pafstwowej (art. 55
ust. 2) — zawsze jednak na wniosek Rady Ministréw (art. 55 ust. 3)"°.

Laguna stal réwniez na stanowisku, ze, w zwiazku z ustawodawczym
trybem wprowadzania amnestii, sady nie maja mozliwosci badania waznosci
aktéw ustawodawczych, ktére zostaly nalezycie ogloszone, a wigc nie maja
réwniez prawa orzekaé o amnestii, nawet gdyby zmieniata albo uchylata ona
konkretne orzeczenia sadowe””. August Paszkudzki, w swoim komentarzu
do Konstytugji kwietniowej, dodawal, ze dekret amnestyjny Prezydenta RP,
w odréznieniu od aktu taski, podlegat juz jednak obowiazkowi kontrasygna-
ty’®.

Nalezy zwréci¢ uwagg, ze uregulowanie zakresu tresciowego prawa
taski w Rozdziale IX ,Wymiar sprawiedliwosci” mogloby sugerowad, ze de-
cyzja o ulaskawieniu jest aktem wtadzy sadowniczej, a nie wykonawczej. Nie
nalezy si¢ temu dziwi¢, bowiem Prezydent RP, udzielajac taski skazanemu,
wyjatkowo dziatat nie jako organ egzekutywy, ale organ wladzy sadowni-
czej, a szerszym rozumieniu — jako podmiot uczestniczacy w wymierzaniu
sprawiedliwosci”. Stad tez przepis art. 64 ust. 4 Konstytucji kwietniowe;j
mowiacy o tym, ze orzeczenia sadowe nie moga by¢ zmieniane ani uchylane
przez inne organa wiladzy, nie znajdowal tu zastosowania, gdyz dodatkowo

76 Zygmunt Laguna, ,Prawo faski w $wietle nowej konstytucji” Glos Sg-
downictwa, nr 11 (1937): 852.

77  Ibidem, 853.

78  August Paszkudzki, Konstytucjia Rzeczypospolitej Polskiej z dnia 23 kwiet-
nia 1935 roku. Tekst (Lwéw-Warszawa: Ksigznica-Atlas, 1935), 113.

79  Koztowski, Prawo taski Prezydenta RP, 108-109.
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Prezydent byt zwierzchnikiem wszystkich organéw paristwa, w tym sadéw
(art. 3 ust. 1 Konstytucji)*.

Konstytucja kwietniowa, w przeciwieristwie do marcowej, wyraznie
wskazywata na wymég prawomocnosci orzeczenia przy zastosowaniu pra-
wa faski. Wykluczone wigc stawato si¢ stosowanie abolicji w postaci nakazu
umorzenia postgpowania, ktdre nie zostalo jeszcze zakonczone albo zakazu
jego wszczecia®'. Podobnie uwazat Maciej Starzewski, podkreslajac ze polski
porzadek prawny nie zna instytugji abolicji indywidualnej®”. Tego samego
zdania byt Zygmunt Laguna, twierdzac, ze wyrazna tre$¢ art. 69 Konstytu-
¢ji kwietniowej nie przewidywala mozliwosci jej zastosowania®. Nie bylo to
jednak stanowisko jednolite. Wtadystaw Wolter wskazywal, ze, na gruncie
Konstytucji kwietniowej, prezydenckie prawo taski znajdowato zastosowanie
w najszerszym znaczeniu, gdyz przepisy ustawy zasadniczej ograniczone zo-
staly do ogélnej formuly utaskawienia®.

Ustawa Konstytucyjna z dnia 23 kwietnia 1935 r., podobnie jak Kon-
stytucja marcowa, dawata prezydentowi mozliwos¢ darowania kary w cato-
$ci albo czgsci — w postaci ztagodzenia jej skutkéw, jak réwniez przewidywa-
ta opcje zatarcia skutkéw skazania, np. restytucje w prawach honorowych®.
Konstytucja kwietniowa zrezygnowata jednak z okreslenia zasadzen karno-
-sadowych jako przedmiotu prawa taski. Oznaczato to, ze Prezydent RP miat
wigksza swobod¢ w tym zakresie niz na gruncie poprzedniej ustawy zasadni-
czej i mégt dokonywad utaskawien oséb skazanych orzeczeniami karno-ad-
ministracyjnymi, dyscyplinarnymi itp.*.

Sankcje orzekane w postgpowaniu o wykroczenia lub dyscypli-
narnym niejednokrotnie bywaty bardziej dotkliwe od tych kryminalnych.
W zwiazku z tym utarta si¢ praktyka, ktéra wypracowal podczas swojej ka-
dencji prezydent Moscicki, ze wolno darowa¢ mozliwie wszelkie dolegliwosci
o charakterze publicznym?®’.

Utaskawienie moglo dotyczy¢ réwniez kar zasadzonych przez sady
dorazne. Prawo faski, mimo zwykle krétkiego czasu od wydania wyro-
ku do jego wykonania (w przypadku kary $mierci byly to maksymalnie 24

80 Ibidem, 109.

81  Gorecki, Pozycja, 112.

82  Starzewski, Uwagi, 226-227.
83 Laguna, Prawo, 852.

84 Wiadystaw Wolter, Zarys system prawa karnego. Czesé ogdlna, t. 11 (Kra-
kéw: Leon Frommer 1934), 174.

85  Koztowski, Prawo taski Prezydenta RP, 109.
86  Gorecki, Pozycja, 112.
87 Koztowski, Prawo taski Prezydenta RP, 147.

160 Prawo i Wiez nr 1 (31) wiosna 2020



Jan Sobiech, Prawo taski w Rzeczypospolitej Polskiej okresu miedzywojennego

godziny®*®), petnilto niejako funkcje gwarancyjna, dozwalajaca wkroczy¢ tam,
gdzie istniata obawa, czy orzeczenie zostalo wydane w oparciu o wlasciwe
procedury i gwarancje sadownicze®. Prezydent RP mégt delegowaé swoje
uprawnienie na wlasciwego dowédce wojskowego. Dotyczylto to zaréwno po-
stepowania doraznego, jak i proceséw prowadzonych w warunkach wojny,
a nawet na morzu’’.

Odmiennie niz w przypadku regulacji Konstytucji marcowej oraz
Konstytucji 3 Maja, ustawa zasadnicza z 1935 r. nie zabraniata glowie pan-
stwa dokonywania utaskawied ministréw, ktérzy zostali skazani orzeczeniem
Trybunatu Stanu”. Ttumaczono to odmienng pozycja tego organu, gdyz,
zgodnie z art. 71 Konstytucji kwietniowej, TS nie miat juz charakteru sa-
modzielnego, lecz jego sktad byt powotywany przez Prezydenta, a takze fak-
tem, iz glowa pafstwa petnita wezesniej wspomniane juz zwierzchnictwo nad
wszystkimi organami administracji pafistwowej’.

W toku stosowania prawa faski, na podstawie przepiséw Konstytu-
¢ji kwietniowej, prezydent Ignacy Moscicki (urzedujacy w latach 1926-1939)
powaznie podchodzil do swoich obowiazkéw w tym zakresie. Wystuchiwat
referatow i opinii szefa Kancelarii Cywilnej dotyczacych wnioskéw ministra
sprawiedliwosci o utaskawienie. Nie zdarzato si¢, aby glowa panstwa pobiez-
nie zapoznawala si¢ z ta dokumentacja ze wzgledu na inne swoje obowiazki.
Prezydent przyjmowal réwniez kilka razy w roku Pierwszego Prezesa Sadu
Najwyzszego oraz Pierwszego Prezesa Najwyzszego Trybunatu Administra-
cyjnego, ktérzy informowali go o biezacych problemach sadownictwa™.

5. Wybrane elementy agracjacji na ziemiach polskich podczas II wojny
$wiatowej

W drugim dniu wojny z Niemcami, celem konsolidacji narodu wo-
kot pafstwa oraz jego mobilizacji do walki z wrogiem, Prezydent RP wy-
dat dekret o amnestii®. Zgodnie z tym aktem ,puszczone zostaly w niepa-
mig¢” wszelkie wykroczenia, przestgpstwa podatkowe do wysokosci 3 tys. z
oraz niektére przestgpstwa wojskowe, popetnione przed 31 sierpnia 1939 r.
Darowano réwniez kary grzywny, a takze kary pozbawienia wolnosci, orze-

88 Rozporzadzenie Rady Ministréw z dnia 26 sierpnia 1932 r. o wprowa-
dzeniu postgpowania doraznego (Dz. U. z 1932 r. Nr 74, poz. 669).

89  Koztowski, Prawo taski Prezydenta RP, 145.
90 Ibidem, 144.

91  Paszkudzki, Konstytucja, 23.

92 Rogozinski, Instytucja, 113.

93  Gorecki, Pozycja, 113.

94  Dekret Prezydenta Rzeczypospolitej z dnia 2 wrzesnia 1939 r. o amne-
stii (Dz. U. z 1939 r. Nr 87, poz. 553).
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czone w wymiarze nieprzekraczajacym roku. Ponadto ztagodzono o polowe

kary pozbawienia wolnosci orzeczone w granicach 1-5 lat oraz o jedna trzecia

w wymiarze 5-10 lat. Amnestii tej jednak nie stosowano:

1. wobec tych, ktérzy po dniu 30 sierpnia 1939 r. uchylili si¢ od obowiaz-
ku stawienia si¢ do poboru lub od obowiazku stuzby wojskowej;

2. wobec tych, ktérzy zostali skazani na utrat¢ praw publicznych i obywa-
telskich praw honorowych;

3. wobec tych, ktérzy zostali skazani na umieszczenie w zaktadzie dla nie-
poprawnych;

4. wobec tych, ktérzy zostali skazani na kar¢ pozbawienia wolnosci na pod-
stawie art. 24 prawa karnego skarbowego (w warunkach multirecydy-
wy — ,,po dwukrotnym odcierpieniu kary za przestgpstwo umyslne””).

Wkrétce jednak powyzszy dekret amnestyjny stracil istotnie (cho¢
o dziwo nie kompletnie) na znaczeniu, gdyz Polska przegrata wojng obronna,
z wrze$nia i pazdziernika 1939 r., ktéra pozbawila panistwo polskie atrybutéw
suwerennosci zaréwno w ujeciu polityczno-prawnym?, jak i terytorialnym.
Rzad RP na uchodZstwie nie mial juz mozliwosci wykonywania swej jurys-
dykeji sadowej na ziemiach polskich.

Na obszary dawnej II Rzeczypospolitej rozciagnicto prawo dwoch
okupantéw: ZSRR i III Rzeszy Niemieckiej. Tereny tzw. Kreséw Wschodnich
zostaly wlaczone do Bialoruskiej i Ukrairiskiej Republiki Radzieckiej, a te
whaczone do Zwiazku Radzieckiego. Czes¢ obszaréw, np. Gérny Slask, Wiel-
kopolske czy Pomorze, wlaczono bezposrednio do Niemiec. Z pozostatych
obszaréw utworzono, na podstawie dekretu Adolfa Hitlera z dnia 12
pazdziernika 1939 r. (z moca obowiazujaca od 26 pazdziernika), osobliwy
twér administracyjno-terytorialny pod nazwa Generalnego Gubernatorstwa
(GG).

Na terenie GG Niemcy zachowali polskie prawo cywilne i karne (ma-
terialne i procesowe), o ile nie pozostawato ono w sprzecznosci z przejeciem
wiadzy przez Rzesz¢ Niemiecka i wykonywaniem przez nig zadan wojsko-
wych. Przepisy te jednak byly cz¢sto zmieniane w drodze dekretéw i rozpo-

rzadzen kanclerza Rzeszy, generalnego gubernatora oraz dowédcy SS i policji
w GG,

95 Ustawa z dnia 18 marca 1932 r. karna skarbowa (Dz. U. z 1932 r. Nr 34,
poz. 355 z pézn. zm.).

96 Z prawno-migdzynarodowego punktu widzenia paristwo polskie nadal
istniato, gdyz jego reprezentacja byt Rzad RP na uchodzstwie z siedziba
w Angers, a po upadku Francji w czerwcu 1940 r. — w Londynie.

97 Adam Litynaski, Historia prawa Polski Ludowej (Warszawa: LexisNexis,
2013), 22.
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Juz 22 listopada 1939 r. wydano przepisy wykonawcze do rozporza-
dzenia o sadach specjalnych GG, z ktérych wynikato, ze podmiotem upraw-
nionym do stosowania prawa faski byt generalny gubernator”. Stanowisko to
piastowat Hans Frank, ktéry otrzymat tak szeroki zakres wtadzy, ze sam si¢
zaczal nazywad ,niemieckim krélem Polski”™. Nie zmieniato to jednak fak-
tu, ze narastaly pewnego rodzaju kontrowersje co do podmiotéw wiadnych
dysponowa¢ prawem faski. Watpliwosci te rozwiat dekret kanclerza Rzeszy
z dnia 30 stycznia 1940 r., w ktérym Hitler przekazal Frankowi uprawnie-
nia do umarzania postgpowania i utaskawiania, z wylaczeniem jednak funk-
cjonariuszy SS i policji. Generalny gubernator otrzymat réwniez mozliwos¢
subdelegacji otrzymanych kompetencji podleglym sobie organom w ramach
struktury GG'°.

Zgodnie z dekretem generalnego gubernatora z dnia 8 marca 1940 r.
wykonanie wyrokéw $mierci, zasadzonych przez sady specjalne, sady po-
wszechne lub policyjne sady dorazne GG mogto nastapi¢ dopiero po wyda-
niu decyzji przez Hansa Franka, ze nie korzysta z zastosowania prawa faski
w tych indywidualnych przypadkach'. W dniu 20 grudnia 1941 r. dekret
ten zostal znowelizowany i dawal mozliwo$¢ utaskawienia gubernatorom dys-
tryktéw — ale tylko w przypadku skazania Zydéw przez sady specjalne za na-
ruszenie przepisébw o ograniczeniach prawa pobytu (co w praktyce wigzato
si¢ z ucieczka z getta)'®. Ulaskawiert w tej materii dokonywano niezwykle
rzadko'®.

Od 5 maja 1942 r. prawem taski, w zakresie kar pozbawienia wol-
noéci i grzywien, posiadal kierownik Gléwnego Wydziatu Sprawiedliwo-
$ci w Rzadzie GG. Mial on takze mozliwos¢ delegowania swych uprawniert
na inne podmioty, np. na kierownikéw prokuratur przy sadach specjalnych.
Warto doda¢, ze analogiczne uprawnienia uzyskali kierownicy wydziatléw
sprawiedliwosci w ramach sadownictwa karnego'®. Pewnego rodzaju zabu-
rzeniem w funkcjonowaniu prawa taski w Generalnym Gubernatorstwie byta

98 Andrzej Wrzyszcz, Okupacyjne sqdownictwo niemieckie w Generalnym
Gubernatorstwie 1939—1945. Organizacja i funkcjonowanie, (Lublin:
Wydawnictwo Uniwersytetu Mari-Curie Sktodowskiej, 2008), 204.

99 Andrzej Szwarc, Marek Urbarniski, Pawel Wieczorkiewicz, Kto rzqdzit
Polskq? Nowy poczet wladcow od poczqtkéw do XXI wicku (Warszawa:
Swiat Ksiazki, 2007), 204.

100 Wrzyszcz, Okupacyjne, 205.
101 Ibidem, 207.

102 Ibidem, 209.

103 Ibidem, 213-214.

104 Ibidem, 210-211.
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mozliwo$¢ natychmiastowego wykonania kary $mierci przez sady dorazne
tworzone przez policj¢ bezpieczeristwa (SD) od 2 pazdziernika 1943 ..

Na ziemiach okupowanych przez ZSRR w latach 1939-1941, czyli
tzw. Kresach Wschodnich, zostaty wprowadzone sady i prawo radzieckie. Pa-
romilionowa wigkszos$¢ represjonowanych Polakéw nigdy nie ujrzata sali sa-
dowej, gdyz byli skazywani w trybie zaocznym i to nie przez organ sado-
wy, lecz administracyjny. Na szczeblu centralnym byto to kolegium specjalne
NKWD (OSO), a terenowym — tzw. trojka, ktéra sktadata si¢ z dwéch funk-
cjonariuszy NKWD i prokuratora. Ten tryb wyrokowania w 95% oznaczat
najwyzszy wymiar kary, przy czym zawsze wyrok byl ostateczny — nie prze-
widywal odwotania ani wniesienia prosby o taske'*.

6. Zakoficzenie

Prawo taski, ktére funkcjonowato w okresie migdzywojennym, byto
istotng prerogatywa glowy paristwa. Najpierw jej dysponentem, przez kréeki
okres tzw. prowizorium konstytucyjnego, byl Naczelnik Paristwa, a od 1921
r. — Prezydent Rzeczypospolitej. Kompetencja do utaskawiania poszczegdl-
nych oséb fizycznych, zwlaszcza w okresie obowiazywania Konstytucji mar-
cowej, byla rozumiana przez doktryng w sposéb niejednolity, co powodowa-
to liczne konfuzje w zakresie przedmiotowym jej stosowania. Cz¢$¢ badaczy
opowiadata si¢ za teza, ze glowie paristwa przystuguje niemal niczym nie-
ograniczone prawo faski, a wigc mozliwo$¢ stosowania takze abolicji indywi-
dualnej oraz zatarcia skazania, co moglo oznaczaé ingerencje w wykonywanie
wymiaru sprawiedliwosci przez sady.

W okresie sanacyjnym prerogatywa Prezydenta w zakresie stosowa-
nia prawa taski zostala wzmocniona, o czym $wiadczy réwniez fakt, ze nie
tylko nie byt on ograniczony przedmiotowo, lecz réwniez podmiotowo, bo-
wiem mogt utaskawi¢ nawet osoby skazane orzeczeniem Trybunatu Stanu.
Co do jednego byla jednak zgodnos¢, co zreszta literalnie wynikato z prze-
piséw konstytucyjnych — co do zasady amnestia byta zastrzezona dla Sejmu.

Wspédlczesnie pozycja Prezydenta RP nie jest juz tak silna, jak na
gruncie Konstytucji kwietniowej, czego posrednia implikacja jest pytanie
o zakres przedmiotowy prezydenckiego prawa taski, ktére, w $wietle prakeyki
konstytucyjnej, wydaje si¢ pozostawa¢ do dzi$ otwarte.

105 Ibidem, 215.
106 A. Lityniski, Historia, 24.
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Stan wyjatkowy jako formula przestrzenna.
Amerykanskie wi¢zienie w Abu Ghraib
w kontekscie filozofii prawa Carla Schmitta

The State of Emergency as a Spatial Form. American Prison in Abu
Ghraib in the Context of Carl Schmitt’s Philosophy of Law

The author attempts to analyze the legal situation of the American pris-
on in Abu Ghraib through the prism of the philosophy of law developed by Carl
Schmitt. According to the author Schmitt’s philosophy of law is the right one since
Schmitt treats law as assigned to particular geographical territory. He also analyzes
the institution of an unlawful combatant as an implementation of the partisan con-

cept developed by Schmitt.
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Teza, jakoby tym mode-
lem prawnym, przy pomocy kté-
rego najbardziej adekwatnie opisad
mozna amerykariska reakcje na ata-
ki z 11 wrze$nia 2001 r., byta decy-
zjonistyczna filozofia prawa i polity-
ki Carla Schmitta, urosta w ostat-
niej dekadzie do chetnie powta-
rzanego szlagwortu'. W analizie

1 Zob.: Jason Ralph, ,,The laws of
war and the state of the Ameri-
can exception” Review of Inter-
national Studies, nr 35 (2009):
631; Davis Abraham, ,The
Bush Regime from Elections to
Detentions: A Moral Economy
of Carl Schmitt and Human
Rights”  University of Miami
Law Review, nr 249 (2008):
258; Claus Offe, ,Rekonstruk-
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przyznajacych prezydentowi Standéw Zjednoczonych niegraniczone kom-
petencjami legislatywy i wladzy sadowniczej prerogatywy aktéw prawnych
(w rodzaju PATRIOT Act czy Authorization for Use of Military Force) wielu
badaczy zwyklo postugiwa¢ si¢ schmittiariska kategoria suwerena — tego, kté-
ry decyduje o stanie wyjatkowym. Opisany przez Schmitta w Teologii poli-
tycznej suweren miat by¢ figura, przez pryzmat ktérej najlepiej zobaczy¢ moz-
na nowg pozycj¢ prezydenta w amerykariskim systemie, w ktérym to ,,podob-
nie jak schmittiariski suweren posiada on absolutng wtadz¢ do identyfikowa-
nia i powstrzymywania zagrozen dla bezpieczeristwa narodowego®”.

Nie mozna nie zauwazy¢, ze tego rodzaju sposdb opisu czerpie jedynie
z wezesnej, decyzjonistycznej mysli Carla Schmitta — czy tez, by postuzy¢
si¢ periodyzacja dzieta filozofa z Plettenbergu autorstwa Monserat Herrero,
z tych jego prac, ktére powstaty w okresie ducha politycznego, czyli w latach
1920-1932°. Za cechy spajajace prace niemieckiego filozofa z owego czasu na-
lezy uzna¢, po pierwsze, biorace si¢ z polemiki z mysleniem liberalnym i nor-
matywistycznym przekonanie o podporzadkowaniu prawa polityce, po dru-
gie ujmowanie tej ostatniej jako nieodmiennie powiazanej z czynnikiem oso-
bowym: tego, ktéry decyduje, a jego decyzja wynika z normatywnej pustki
i oceny sytuacji egzystencjalnej, w jakiej si¢ znalazt. Tymczasem dzieta autora
Teologii politycznej powstale w owym okresie spotkaly si¢ z szeroko zakrojona
krytyka mu wspétczesnych, ktérg Carl Schmitt przyjat i niedtugo pézniej, bo
w potowie lat trzydziestych XX w., w do$¢ radykalny sposéb przeformutowat
swéj sposéb myslenia, w artykule O trzech rodzajach myslenia w nauce prawa
z 1936 r. stwierdzajac nawet, ze ,decyzjonista powinien przej$¢ do historii™.
Swoja nowa filozofig polityki i prawa uczynit wéwczas inspirowany mysla
francuskiego administratywisty Maurice’a Hauriou instytucjonalizm, nazy-
wany przezen mysleniem wedtug konkretnego porzadku.

W przywotywanym tekscie z 1936 r. prézno szukaé informadji, czym
6w konkretny porzadek miatby by¢; jednym stowem — do jakiej konkret-
no$ci Carl Schmitt si¢ odnosi. OdpowiedZ na to pytanie przynosza dopie-
ro trzy prace autora leologii politycznej z drugiej potowy lat trzydziestych,

tion oder Dekonstruktion des “Westens’”, [w:] Souverinitit, Recht, Mor-
al: die Grundlagen politischer Gemeinschaft, red. Claus Offe (Frankfurt:
Campus Verlag, 2007), 189.

2 Evan Criddle, Evan Fox-Decent, Fiduciaries of Humanity. How Inter-
national Law Constitutes Authority (Oxford: Oxford University Press
2016), 144.

3 Montserrat Herrero, The Political Discourse of Carl Schmitt. A Mystic of
Order (London-New York: Rowman & Littlefield 2015), 10.

4 Carl Schmitt, ,,O trzech rodzajach myslenia w nauce prawa’, przet. Je-
rzy Zajadlo, [w:] Jerzy Zajadlo, Schmitt (Sopot: Wydawnictwo Arche,
2016), 69.
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pig¢dziesiatych oraz szes¢dziesiatych, do ktérych bede si¢ najczesciej w ni-
niejszym tekscie odwotywat: Porzqdek wielkoobszarowy w prawie miedzynaro-
dowym, Teoria partyzanta oraz Nomos ziemi w prawie migdzynarodowym ius
publicum Europaeum. W nich Schmitt, w okresie ducha politycznego nie-
zainteresowany problematyka prawa migdzynarodowego, stawia to ostatnie
w centrum swojego namystu, a konkretny porzadek, o ktéry wnosit w 1936 1.,
przyjmuje wymiar porzadku geograficznego. Nie znaczy to jednak — jak
twierdzi na przyktad Jerzy Zajadlo — ze w ten sposéb Schmitt, wezesniej po-
$wigcajacy swoja uwagg sytuacjom anomicznym, wyjatku od normy, zwraca
si¢ ku normalnosci®. Wrecz przeciwnie: badajac przemiany prawa migdzyna-
rodowego wynikajace z przemian myslenia o przestrzeni ziemskiej w zwiazku
z, po pierwsze, poszerzaniem wiedzy o tejze, po drugie zas, z nowych sposo-
béw czynienia sobie przez cztowieka jej poddana, Schmitt zdaje sobie sprawe,
ze bada je w szczegblnych okolicznosciach: tworzenia si¢ nowego porzadku
migdzynarodowego, w ktérym powstaja instytucje wezesniej nieznane, a do-
tychczasowe - migdzy innymi stan wyjatkowy — przyjmuja nowe, szczegélnie
pod wzgledem przestrzennym, oblicze.

Owa pézna schmittiariska filozofia polityki i prawa, z umieszczonym
w centrum namystu powigzaniem prawa z terytorium geograficznym i wyob-
razeniem o nim, zdaje mi si¢ najbardziej adekwatnym modelem do analizy
tego watku tzw. amerykariskiej wojny z terrorem, do ktérego narzedzia po-
chodzace z decyzjonistycznej mysli Carla Schmitta sa niewystarczajace. Mam
tu na mysli, po pierwsze, problematyke lokowanych poza granicami USA
wigzieni takich jak Guantdénamo i Abu Ghraib, po drugie zas: status prawny
umieszczonych w tych ostatnich wigZniéw, przez administracje Georgea W.
Busha okreslonych jako wnlawful combatants i niecieszacych si¢ prawami
przystugujacymi jericom wojennym. Nalezy zaznaczy¢, ze nie bedg sig starat
udowodni¢, jakoby amerykanskie rozwiazania prawne tyczace si¢ owej prob-
lematyki byty wprost inspirowane mysla Schmitta — takie przekonanie, jak
twierdzi Alain de Benoist, dominuje w niektérych kregach badaczy®. Moim
celem jest zastosowanie schmittiariskiego jezyka do ich analizy. Totez wpierw
opisze, w jaki sposéb pozbawienie unlawful combatants prawnej ochrony rea-
lizuje postulaty z Teorii partyzanta; nastgpnie przejde do Schmitta koncepcji
przemian nomos i zwiazanego z nig w XVI w. wypchnigcia stanu wyjatkowe-
go poza granice Europy; pézniej zastosuje ten model do opisania loséw wig-
zienia w Abu Ghraib jako miejsca, w ktérym schmittiariski stan wyjatkowy
zyskal wymiar przestrzenny. Tekst zwiericzy préba opisania dziatant USA jako
Rzeszy, zgodnie ze wskazaniem Schmitta z Nomosu ziemi.

5  Jerzy Zajadlo, ,Filozofia (teoria) prawa Carla Schmitta?” Przeglgd Sej-
mowy, nr 4 (2016): 85.

6  Alain de Benoist, Carl Schmitt today. Terrorism, ,just” war, and the state
of emergency, przel. A. Jacob (London: Arktos, 2013), 11.
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2. Unlawful combatant a schmittiasiski partyzant

»Przebywajacy w Guantinamo nie maja statusu wigZnidw wojen-
nych, nie maja wlasciwie Zadnego statusu prawnego. Sa tylko obiektem i ofia-
ra nagiej sity: pod wzgledem prawnym w ogéle nie istnieja” — stwierdzit Gior-
gio Agamben’. Zdanie wloskiego filozofa, wskazujacego na schmittiafiskie
inklinacje w polityce Stanéw Zjednoczonych jeszcze przed rozpoczeciem tzw.
wojny z terrorem (m. in. na problematyke paszportéw biometrycznych), stoi
na kontrze do oficjalnego stanowiska Bialego Domu w tej sprawie: w 2005
r. administracja George’a W. Busha wydata oficjalny dokument, w ktérym
stwierdzono, ze cho¢ pojmanym zotnierzom Al.-Kaidy i Talibanu nie przy-
stuguje status jericéw wojennych, to ciesza si¢ oni innym statusem: unlawful
combatants. Ponadto, Bialy Dom obiecat ,traktowa¢ wszystkie jednostki osa-
dzone w Guantdnamo w sposéb humanitarny i, w odpowiednim zakresie
i z koniecznoscia, w sposéb zgodny z zasadami Trzeciej Konwencji genew-
skiej z 1949 r.”8.

Jako podstawe prawna przyznania im tego rodzaju statusu wskazano
wyrok Sadu Najwyzszego USA w sprawie Ex parte Quirin z 1942 r., doty-
czacej o$miu sabotazystéw, wystanych przez III Rzesz¢ do USA. Sabotazy-
$ci sadzeni byli przed wojskowym trybunatem, ktérego wlasciwos¢ Sad Naj-
wyzszy USA rozpoznal po fakcie, iz nie byli oni jericami wojennymi, lecz
whasnie unlawful combatants, poniewaz ich czyny (szpiegostwo, dazenie do
niszczenia mienia) sprawily, ze ich zasadzajaca si¢ na wojennym konflikcie
wrogos¢ wobec USA byta niezgodna z prawem’. Podobnie, zdaniem admini-
stracji George’a W. Busha, mialy si¢ sprawy z zolnierzami Al-Kaidy, ktéra —
zdaniem dwezesnego sekretarza Departamentu Obrony, Donalda Rumsfelda
- ,nie jest panistwem. Nie zachowuje si¢ jak armia. Jej czlonkowie nie nosza
munduréw. Nie maja znakéw rozpoznawczych. Nie nosza jawnie broni”'.
Dlatego tez, na mocy Presidential Military Order: Detention, Treatment,
and Trial of Certain Non-Citizens in the War Against Terrorism mogli oni
by¢ ,zatrzymani, a potem sadzeni przez trybunaly wojskowe za naruszenie

7 Giorgio Agamben, Ulrich Raulff, ,An Interview with Giorgio Agam-
ben” German Law Journal, nr 5 (2004): 611.

8  White House Fact Sheet. Status of Detainees at Guantdnamo.
htep://www.whitehouse.gov/news/releases/2002/02/20020207-13.html,
[dostep: 13.08.2019].

9  Ex parte Quirin, 317 U.S. 1 (1942).

10 Zob.: Lawrence Azubuike, ,Status of Taliban and Al Qaeda Soldiers:

Another Viewpoint” Connecticut Journal of International Law, Vol. 19
(2003): 185.
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przepiséw wojennych i innych obowiazujacych przepiséw”"'. Kluczows spra-
wa jest tu wlasnie wskazanie trybunaléw wojskowych jako posiadajacych
wlasciwos¢ do sadzenia zatrzymanych, ktéra to w wypadku przyznania im
statusu jeficéw wojennych bytaby udzialem sadéw cywilnych.

Instytucja unlawful combatants interesujaco wyglada na tle uregulo-
war czterech Konwencji genewskich z 1949 r. i dwéch Protokotéw dodatko-
wych do nich z 1977 r., w mysl ktérych to, jak przypomina René Virk, ,kaz-
da osoba znajdujaca si¢ w rekach wroga musi posiada¢ status na mocy prawa
migdzynarodowego — albo jerica wojennego, albo tez cywila. Nie ma statu-
su posredniego: nikt w r¢kach wroga nie moze by¢ poza prawem™?. I cho-
ciaz cztonkowie Al-Kaidy nie spelniali wszystkich wskazujacych cechy, jakie
musi posiada¢ jednostka, by zostata uznana za jerica wojennego zapiséw ra-
tyfikowanej przez Stany Zjednoczone konwencji z 1949 r. (m.in. obowiaz-
ku noszenia widocznego z oddali znaku, po ktérych mozna ich bylo roz-
poznaé, otwartego noszenia broni, prowadzenia operacji wojennych zgodnie
z wojennym prawem i obyczajem), nalezy zauwazy¢, ze Protokét pierwszy
do tejze (przez USA nieratyfikowany) rozszerzal ochrong prawna zwiazana
ze statusem jerica wojennego takze na tych, ktdérzy znalezli si¢ w sytuacjach
konfliktéw zbrojnych ,w ktérych ludy walcza przeciw panowaniu kolonialne-
mu i obcej okupagji oraz przeciw rezimom rasistowskim, wykonujac swe pra-
wo do samostanowienia zawarte w Karcie Narodéw Zjednoczonych (...)"".
Celem Protokotu pierwszego — twierdzi William Scheuerman — bylo umiesz-
czenie pod parasolem ochrony prawnej takiej, jak ta przystugujaca regular-
nym zotnierzom, bojownikéw nieregularnych (stawiajac im wymég noszenia
broni na widoku). T chociaz, jak przypomina Ingrid Detter®, taka ochro-
na nie obejmowata terrorystéw, nie wszystkich uznanych przez administracje
George’a W. Busha za unlawful combatants mozna uznaé za wypelniajacych

11 Presidential Military Order: Detention, Treatment, and Trial of Certain
Non-Citizens in the War Against Terrorism. https://georgewbush-white-
house.archives.gov/news/releases/2001/11/20011113-27.html,

[dostep: 14.08.2019].

12 René Virk, ,The Status and Protection of Unlawful Combatants” Ju-
ridica International, nr 10 (2005): 191-192.

13 Deklaracja zasad prawa migdzynarodowego dotyczqcych przyjaznych sto-
sunkdw i wspdldziatania paistw zgodnie z Kartq Narodéw Zjednoczo-
nych z 24 pazdziernika 1970 r. http://www.grocjusz.edu.pl/Documents/
dekl2625.html, [dostep: 6.07.2018].

14 William Scheuerman, ,Carl Schmitt and the Road to Abu Ghraib”
Constellations, t. XII (2006): 115.

15 Ingrid Detter, Law of War (Burlington: Ashgate, 2013), 116.
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znamiona prowadzacych dziatalno$¢ terrorystyczna wedle definicji U.S. Code
of Federal Regulations®.

Nie bedac terrorysta, cywilem ani jeficem wojennym unlawful com-
batant pozostawal za rzadéw administracji George’a W. Busha instytucja
w niewielkim stopniu unormowana; na mocy Military Commissions Act of
2006 w tytule 10. U.S. Code umieszczono jego definicjg, jednak pozostawa-
ta ona jedynym uregulowaniem tej instytucji'. Ten specyficzny brak unor-
mowania chciatbym tu uznaé nie za przeoczenie ustawodawcy, lecz istotna,
dystrynktywna ceche unlawful combatant, ktéra $wiadczy o jego politycznym
statusie, ktéry, uzywajac idiolektu Carla Schmitta, nalezatoby okresli¢ jako
status partyzanta.

Autor Teologii politycznej zainteresowal si¢ tg instytucja na poczatku
lat 60. XX w.; widzial w niej moment, w ktérym, na skutek zetkniecia z re-
gularng armia ludu, ,przedobywatelskiego, ponadprzemystowego i przekon-
wencjonalnego (...) otwieraja si¢ nowe przestrzenie wojny, powstaje nowa te-
oria jej prowadzenia i nowa nauka o wojnie i polityce™®. W opublikowane;j
w 1963 r. pracy, opisujac histori¢ wojen partyzanckich (od antynapoleonskiej
guerilli, przez opér pokazany Francuzom w 1812 r. przez rosyjskich chlopéw,
zdobycie wladzy przez Mao Zedonga po Organisation de ’Armée Secrete
i generata Raoula Salana) staral si¢, jak twierdzi Rodolphe Gasché, nie po-
kaza¢ rozmaite inkarnacje instytucji partyzanta w historii Zachodu, lecz ra-
czej stworzy¢ z jej weielei polityczng figure, poprzez wyciagnigcie cech, ktére
taczg partyzantéw wszystkich epok®.

Te cechy to dla Schmitta: telluryczny charakter — partyzanci zwia-
zani sa z ziemia, na ktdrej i o ktéra walcza. Prowadzone przez nich dziatania
sa ograniczone terytorialnie tym, co chca ochroni¢. Po drugie, partyzanci sa

16 Ktéry to stanowi, iz terroryzm to ,niezgodne z prawem uzycie sity
i przemocy wobec 0s6b lub mienia w celu zastraszenia lub przymuszenia
rzadu, ludnosci cywilnej lub jakiejkolwiek ich czgsci, w celu realizacji
celéw politycznych lub spotecznych” 28 C.F.R. Section 0.85.

17 ,Osoba, ktéra brata udziat w dziataniach wojennych lub ktéra celowo
i materialnie wspierala dziatania wojenne przeciwko Stanom Zjedno-
czonym (...), ktéra nie jest legalnym bojownikiem (w co wlacza sig
osoba nalezaca do Talibanu, Al-Kaidy lub powiazanych sit)”. Chapter
47A of Title 10 U.S. Code (stan prawny na 17 pazdziernika 2006 r.),
948(a)(1), (2) & (3).

18  Carl Schmitt, Teoria partyzanta. Uwagi na marginesie ,,Pojecia politycz-

nosci”, przel. B. Cymbrowski (Warszawa: Wydawnictwo Krytyki Poli-
tycznej, 2017), 23.

19 Rodolpho Gasché, ,The partisan and the philosopher” CR: 7he New
Centennial Review, nr 4 (2004): 12. Por.: C. Strathausen, ,Myth or
Knowledge?” 7élos, nr 153 (2010): 22.
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bardziej mobilni od Zotnierzy: potrafia si¢ przemieszczaé szybko i atakowaé
z zaskoczenia, co umozliwia im przetrwanie wéréd posiadajacych zaawan-
sowang technicznie brori przeciwnikéw. Mobilnoé¢, wedtug filozofa z Plet-
tenbergu, zwiazana jest z faktem, iz partyzant znakomicie zna przestrzen, na
ktérej prowadzona jest walka, bowiem zalezy od pomocy mieszkadcéw tej
przestrzeni; na samym poczatku rozwoju walk partyzanckich zreszta party-
zant sam byl po prostu miejscowym wiesniakiem. Po trzecie, partyzanci nie
zaktadaja munduréw i nie nosza publicznie broni.

Schmitt, oczywiscie, pisat swoja rozprawe w warunkach prawnych
Konwencji Genewskich z 1949 r., w ramach ktérej, jak pisze Marcus Schulzke,
reprezentowane przez partyzantéw odejscie od ,konwengji regularnej wojny
odrézniato partyzantéw od zotnierzy i prowadzito ich przeciwnikéw do kla-
syfikacji partyzantéw raczej jako kryminalistéw, nizli regularnych aktoréw
sceny politycznej”®. I chociaz filozof z Plettenbergu wymienia w Teorii par-
tyzanta czwarta ceche partyzanta odrézniajaca go od kryminalisty (politycz-
ne zaangazowanie), nie czyni tego celem zgloszenia postulatu de lege ferenda,
aby to zmieni¢, przyznajac partyzantowi taka ochrong¢ prawna, jaka juz po
publikacji 7eorii partyzanta objat go Protokét I z 1977 roku. Przeciwnie: jak
pisze William Scheuerman, Schmitt twierdzi, ze prawne uregulowanie insty-
tucji partyzanta ,przyczynia si¢ do podkopania tradycyjnego systemu i jego
tradycyjnego prawnego opisania. (...) pomyst, by nieregularnych kombatan-
téw regulowa¢ zwyktym prawem musi upasé; opiera si¢ bowiem na bledne;j
u zarania probie pogodzenia nieprzystajacych do siebie porzadkéw™!.

W tym miejscu nalezy zadaé pytanie, o jakich porzadkach méwi
Carl Schmitt. Podpowiedzi udziela czytelnikowi podtytut Zeorii partyzanta,
odnoszacy si¢ do tekstu Schmitta z 1927 r. (a wigc z czaséw decyzjonistycz-
nych), tj. Pojecia politycznosci. W tym tekscie filozof z Plettenbergu zdefinio-
wal tytulowe pojecie jako zasadzajace si¢ na fundamentalnej réznicy pomie-
dzy przyjacielem a wrogiem, jako moment, w ktérym politycznos¢ si¢ najdo-
nioslej uwidocznia, majac stan ekstraordynaryjny: ,polityczna jest zawsze ta
zbiorowos¢, ktéra tworzy si¢ w wyniku sytuacji wyjatkowej”*2. Ta ostatnia
zas, twierdzil, jest z kolei, na podobienistwo teologicznego cudu, nie do prze-
widzenia, nim nie zaistnieje — a skoro nie do przewidzenia, to takze nie do
unormowania przepisami prawa pozytywnego.

Odczytywany w kontekscie prac Schmitta z lat dwudziestych XX
w., partyzant jako instytucja, ktérej regulacji filozof z Plettenbergu réwniez

20 Marcus Schulzke, ,Carl Schmitt and the mythological dimensions of
partisan war” Journal of International Political Theory, nr 3 (2016): 347.

21  W. Scheuerman, ,,Carl Schmitt and the Road to Abu Ghraib”, 117.
22 Carl Schmitt, ,Pojecie politycznosci”, [w:] idem, Zeologia polityczna

i inne pisma, przet. M. A. Cichocki (Warszawa: Wydawnictwo Aletheia,
2013), 283.
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odmawia, okazuje si¢ nosnikiem politycznosci i stanu wyjatkowego. Jak su-
weren, by zwalczy¢ ten ostatni, tak wrég partyzanta powinien mie¢ w walce
z nim wolng r¢ke, bowiem nie wiadomo, jakich srodkéw partyzant przeciw
niemu uzyje, nim tego nie zrobi. Unlawful combatant, myslany przez pryzmat
koncepcji partyzanta, pozbawiony unormowania, poniewaz stanowi prece-
densowy przypadek instytucji politycznej. Jest stanem wyjatkowym w formie
osobowej, dlatego uregulowanie go prawnymi przepisami w rodzaju Kon-
wencji genewskich nie wchodzi w rachube.

3. Wiezienie w Abu Ghraib jako przestrzenny stan wyjatkowy

Ze wzgledu na brak praw, jakimi ciesza si¢ na mocy konwencji ge-
newskich jericy wojenni, unlawful combatants w miejscach, w ktérych byli
przez sity amerykanskie przetrzymywani, traktowani byli w sposéb odmien-
ny niz ci, ktérych te prawa sa udzialem. Sposéb tego traktowania w przy-
padku wigzienia w Abu Ghraib niedaleko Bagdadu — powstatego w czerw-
cu 2003 r., niedtugo po wejsciu sit amerykanskich do Iraku — opisuje raport
Anthony’ego Jonesa i George’a Faya, powstaly na zlecenie amerykanskiego
wojska po dwéch niezapowiedzianych w wigzieniu wizytach delegacji Mig-
dzynarodowego Czerwonego Krzyza, ktérego obserwatorzy wskazywali na
tamanie w Abu Ghraib praw czlowieka.

Fay i Jones podzielili dzialania personelu Abu Ghraib wzgledem
wigzniéw na dwie kategorie: po pierwsze intencjonalna przemoc i naruszenia
godnosci seksualnej, po drugie — dziatania, ktére wziely si¢ z niezrozumie-
nia prawa i polityki wewngtrznej wigzienia. Wsréd tych pierwszych, ktérymi
bede si¢ tu zajmowal, wymienili: wspétzawodnictwo dwéch zotnierzy, kté-
remu uda si¢ szybciej doprowadzi¢ do defekacji wi¢zniéw w obecnosci pséw;
zmuszenie trzech skutych kajdankami wi¢zniéw do rozebrania si¢, nastep-
nie polecenie im, by polozyli si¢ na sobie i symulowali stosunek seksualny;
gwalt na wigZniarce i gwalty na dwéch niepetnoletnich wigzniach; zmusze-
nie wigznia, by szczekal w momencie, w ktérym zolnierz oddawat na nie-
go mocz; zmuszenie wigzniéw plci meskiej do noszenia damskiej bielizny;
gwalt analny na wigzniu przy uzyciu szczotki, przeprowadzony przez dwie
zotnierki*. Wedle innego raportu, autorstwa Amnesty International to, co

23 Anthony Jones, George Fay, Investigation of Intelligence Activities at
Abu Ghraib (Washington: Department of Defense, 2004). http://news.
findlaw.com/hdocs/docs/dod/fay82504rpt.pdf,  [dostgp:  3.07.2018].
Zob. takze: International Committee of the Red Cross, Report of the
International Committee of the Red Cross (ICRC) on the Treatment by
the Coalition Forces of Prisoners of War and Other Protected Persons by
the Geneva Conventions in Iraq during Arrest, Internment and Interroga-
tion. www.globalsecurity.org/military/library/report/2004/icrc_report_
iraq_feb2004.htm, [dostep: 3.07.2018].
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dzialo si¢ w Abu Ghraib bylo najwickszym wystapieniem przeciw prawom
czlowieka od ponad pét wieku?.

Publikacja raportu w 2004 r. oburzyta mi¢dzynarodowe $rodowisko
prawnicze. Lord Steyn, nestor brytyjskiego sadownictwa, okreslit to, co dzia-
to si¢ w Abu Ghraib jako ,potworna pomytke zaréwno w wymiarze legalno-
$ci, jak i sprawiedliwosci”®. By opisa¢ zdarzenia z wigzienia niedaleko Bag-
dadu, Adrian Vermuele z kolei uzyt koncepcji prawnej czarnej dziury, ktéra
powstaje, gdy prawne przepisy albo wylaczaja dziatania egzekutywy spod wy-
magan rule of law, albo tez wylaczaja koniecznos¢ judicial review wzgledem
takich dziatai?®. Temu okresleniu bodaj najblizej jest do schmittiafiskiej wi-
zji stanu wyjatkowego, w ktérej dziatania suwerena sa nieograniczone nie tyle
przez zadne przepisy, ile poprzez wtadze, ktére by zatwierdzaty — lub nie — ich
legalnos¢. Jako taki, by uzy¢ okreslenia Davida Dyzenhausa, stan wyjatkowy
w schmittiafiskim wydaniu jest ,momentem czystej politycznosci, niekontro-
lowanej przez rule of law”™?.

Tym jednak, co go kontroluje, jest umieszczenie na mapie, w okre-
Slonym geograficznie uktadzie sit. W ten schmittiafiski sposéb chciatbym
zinterpretowad tez wigzienie w Abu Ghraib: jako okreslone przestrzennie te-
rytorium stanu wyjatkowego, w ktérym to terytorialne ograniczenie stano-
wi o tym, ze suwerenno$¢ moze si¢ istoczy¢. Jednym stowem: podobnie jak
w przypadku unlawful combatants ich nieuregulowanie inaczej niz poprzez
definicj¢ umieszczong w U.S. Code, zamierzam mie¢ prawng czarng dziure,
w jakiej warunkach funkcjonowato wigzienie w Abu Ghraib, za jego ceche
dystynktywna.

Takiemu traktowaniu sprzyja ujawnione w 2005 r. memorandum
przedlozone George'owi W. Bushowi przez Alberto Gonzalesa, podéwczas
radcg prawnego Bialego Domu. W memorandum (ktére do powszechnej
$wiadomosci weszlo jako Torture memo) Gonzales opisywal wiezienie
w Abu Ghraib jako osrodek przeznaczony do prowadzenia nowego typu woj-
ny. W tym ostatnim, dodat, metoda przestuchiwania wi¢zniéw jest ,,obraza

24 Zob.: Gregory Hooks, Clauton Mosher, ,Outrages against Personal
Dignity: Rationalizing Abuse and Torture in the War on Terror” Social
Forces, nr 4 (2005): 1629.

25  Zob.: John Rozenberger, ,,Monstrous US justice’ attacked by law lord”
The Telegraph, 26 lutego 2003.

26  Adrian Vermuele, ,Our Schmittian Administrative Law” Harvard Law
Review, nr 4 (2009): 112-113.

27  David Dyzenhaus, ,Humpty Dumpty Rules or the Rule of Law: Legal
Theory and the Adjudication of National Security” Australian Journal of
Legal Philosophy, nr 28 (2003): 25.
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podstawowej ludzkiej godnosci”®. 1 chociaz zdaniem Jaya S. Bybee, 6wczes-
nego zast¢pcy Prokuratora Generalnego USA, stanowiace realizacje maksy-
my Gonzalesa dzialania nie stanowily tortur, ktére by oznaczaly ztamanie
przez USA po pierwsze ONZ-owskiej Konwencji w sprawie zakazu stosowa-
nia tortur z 1984. r., po drugie za$ sekcji 2340 Tytutu 18 U.S. Code, to ich
ekstraordynaryjno$¢ nie pozostawia watpliwosci. Po pierwsze bowiem, jak
stwierdzal Gonzales, nie mogtyby by¢ one zastosowane, gdyby wi¢zniowie
Abu Ghraib byli objeci Trzecia Konwencja genewska®. Po drugie, jak pisze
Adrian Vermuele, po wyroku Sadu Najwyzszego USA w sprawie Hamdan v.
Rumsfeld, w ktérym stwierdzono, ze przebywajacy w wigzieniu w Guanté-
namo jako bazie wojskowej USA objeci sa habeas corpus tego ostatniego, prze-
stuchiwani wigZzniowie zostali przetransportowani z Kuby do Abu Ghraib
whasnie, jako tego miejsca, ktére, cho¢ znajdywato si¢ pod kontrolag Ameryka-
néw, nie bylo pod wzgledem prawnym terytorium amerykarnskim?®’. Ujmujac
to idiolektem schmittiafiskim, oznaczalo to wyrzucenie stanu wyjatkowego
poza amerykariska ziemig i przydzielenie mu terytorium: ograniczenie go pod
wzgledem geograficznym.

O takim wyrzuceniu w XVI i XVII stuleciu Schmitt pisze w fun-
damentalnym dla jego filozofii geografii politycznej Nomosie ziemi z 1950 r.
Wiaze je z dwoma wydarzeniami, ktére uksztaltowaty éwezesny — w mo-
mencie wyrzucenia — europocentryczny zomos (0 samym pojeciu nomos pi-
sz¢ w nastgpnym rozdziale tego tekstu): po pierwsze pokojem westfalskim
z 1648 r., ktére zapewnit réwnowageg sit i zwiazane z nim ograniczenie wojny
w Europie, po drugie: z odkryciem Nowego Swiata i rozwojem polityki kolo-
nialnej. Ten ostatni sprawil, ze — Schmitt przywotuje uwage Tomasza Hob-
besa — tylko w Europie mozliwa byla do realizacji maksyma Francesco Vit-
torii: homo homini homo. Dzialania wojenne przeniosty si¢ do Ameryk, ktére
— Schmitt ponownie postuguje si¢ Hobbesem — w Lewiatanie staly si¢ przy-
ktadem ,wilczej natury czlowieka w stanie natury, a w Behemocie wspomina
on [Hobbes — przyp. WE] o okropieristwach, jakich dopuscili si¢ Hiszpa-
nie w imperium Inkéw™'. Podobnie, dodaje Schmitt, rozumowat podéw-
czas Locke, w ktérego dzietach kwestia stanu natury odnosita si¢ do Nowego

28 Antonio Gonzales, Memorandum for the President, January 25, 2002.
heeps://nsarchive2.gwu.edu/NSAEBB/NSAEBB127/02.01.25.pdf,
[dostep: 15.08.2019].

29  JayBybee, Standardsfor Conductfor Interrogationunder 18 U.S.C. §§ 2340-

2340A. https://nsarchive2.gwu.edu/NSAEBB/NSAEBB127/02.08.01.
pdf, [dostep: 15.08.2019].

30 Vermuele, Our Schmittian Administrative Law, 114.

31  Carl Schmitt, Nomos ziemi w prawie migdzynarodowym ius publicum
Europaeum, przet. K. Wudarska (Warszawa: Fundacja Augusta Hrabie-
go Cieszkowskiego, 2019), 66.
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Swiata, traktowanego jako przestrzeni $cierania si¢ ze soba sit europejskich
i tubylczych w sposéb, ktéry na Starym Kontynencie byt nie do pomysle-
nia. Jak czytamy w Dwdch traktatatach o rzadzie: ,Na poczatku [czyli w sta-
nie natury — przyp. WE] caly $wiat, w wigkszym stopniu niz obecnie, byt
Ameryka™?). W wieku XVI i XVII ograniczenie wojny ukonstytuowato, we-
dtug Schmitta, kontynent amerykariski jako przestrzen dziatar militarnych
i stanu wyjatkowego: ,wydzielono wielkie przestrzenie wolnosci jako strefy
walki o podzial nowego $wiata””. Mozna doda¢, iz (poczatkowe przynaj-
mniej) nieopisanie geograficzne Ameryki jako kontynentu czynito z niej
a priori przestrzen stanu, ktérego nie mozna (jeszcze) opisaé normami i ure-
gulowa¢, poniewaz nie bylo wiadomo z mapy, czego si¢ na tym terytorium
spodziewac.

Wyrzucenie stanu  wyjatkowego poza Europ¢ najmocniej
zaakcentowane zostalo — twierdzi Schmitt — w angielskim prawie tamtego
czasu, holdujacemu rozréznieniu na angielska ziemi¢ — czyli terytorium, na
ktérym obowiazywato common law — i inne obszary (kolonie, terytoria za-
morskie i samo morze)**. O ile na tej pierwszej wiadza krélewska byta spetana
aktami prawnymi wydawanymi przez legislatywe, o tyle w innych obszarach
pozostawata absolutna i nieograniczona przez zadne instytucje. Schmitt wi-
dzi w tym taka specyficzna, anglosaska konstrukeje stanu wyjatkowego (mar-
tial law), kierujacy si¢ idea wolnej, wydzielonej i pustej przestrzeni, ktdra jest
wyjeta spod prawa i na ktérej to obszarze ,moze si¢ wydarzy¢ wszystko co
zgodnie z sytuacja faktycznie wydaje si¢ konieczne™. W porzadku migdzy-
narodowym oddzielata ja w XVI i XVII w. od przestrzeni, na ktérej prawo
obowiazuje, linia — jak nazywa ja Schmitt — przyjazni potwierdzonej pokojo-
wymi traktatami. Jednoczesnie $wiat poza ta linig stanowit dla Europy miej-
sce, w ktérym — w pomyslnej wersji — odbywat si¢ wzajemny test sil, w wersji
niepomyslnej: dziki chaos wzajemnego wyniszczenia. Tego rodzaju mysle-
nie o przestrzeni — twierdzi Schmitt — ,stanowi skutek panujacego w XVI

32 John Locke, Dwa traktaty o rzqdzie, przel. Z. Rau (Warszawa: Wydaw-
nictwo Aletheia, 2015), 284.

33 C. Schmitt, Nomos ziemi w prawie mi¢dzynarodowym, 67.

34 W samej Anglii nie obylo si¢ to bez sprzeciwu niektérych prawnikéw,
ktérzy uwazali, ze na morzach obowiazujacym pozostaje prawo rzym-
skie. Zob.: Stuart Elden, ,Reading Schmitt geopolitically: nomos, teri-
torry and Grossraum”, [w:] Spatiality, sovereignty and Carl Schmitt: ge-
ographies of the Nomos, red. Stephen Legg (New York: Routledge, 2015),
98.

35  Schmitt, Nomos ziemi w prawie migdzynarodowym, 67.

nr 1 (31) wiosna 2020 Prawo i Wiez 177



ARTYKULY

wieku przeciwstawienia obszaru agonalnej wolnosci i wolnego, mieszczani-
skiego spoleczenistwa oraz paristwa jako krélestwa obiektywnego rozumu™®.

Myslane przez pryzmat tej idei, wigzienie w Abu Ghraib jako
ograniczony przestrzennie stan ekstraordynaryjny opisa¢ mozna jako
wyraz wlasnie owej agonalnej wolnosci, w ktérej sprzeczne z aktami prawa
migdzynarodowego dziatania sa podejmowane na skutek zawieszenia prawa.
Celem tych dziatan nie musi by¢ tylko powziecie od wunlawful combatants
wiedzy niezb¢dnej amerykanskim sitom wojskowym (jak bowiem pisze Chri-
stopher Kutz, informacje pozyskane od przestuchiwanych w Abu Ghraib cze-
sto byly dla wojsk USA bezuzyteczne”). Istnienie przestrzennego stanu wy-
jatkowego ma réwniez inne zadanie, ktére na gruncie schmittiafiskiego idio-
lektu mozna opisa¢ nast¢pujaco: uzasadnienie stanu normalnosci, panujacego
poza granicami wigzienia niedaleko Bagdadu.

W ten sposéb uniewazniony zostaje argument, iz w momencie
historycznym, opisywanym przez filozofa z Plettenbergu w cytowanych frag-
mentach Nomosu ziemi, terytoria zamorskie mogly uchodzi¢ za przestrzen
stanu wyjatkowego, dlatego, ze byty geograficznie nieopisane i dlatego zasto-
sowanie tego elementu mysli Schmitta do myslenia o Abu Ghraib jest nietra-
fione, bo jezeli miataby by¢ ,0d strony terytorialnej — jak powiada Schmitt
w Porzqdku wielkoobszarowym w prawie migdzynarodowym — podstawowym
faktem dotychczasowego prawa migdzynarodowego Europy”®, to w momen-
cie, w ktérym przestataby by¢ kolonia, juz takiej roli nie mogtaby petnic.
Warto bowiem zauwazy¢, ze juz w XVIII stuleciu, jak przypomina Schmitt,
role si¢ odwrécity: to kolonie staty si¢ przestrzenia pokoju, natomiast konty-
nent europejski — teatrem wojny. W takim wypadku, uzywajac schmittian-
skiego idiolektu, mozna stwierdzi¢, ze od momentu istnienia w miar¢ akurat-
nego wyobrazenia o przestrzeni ziemskiej zasadzajacy si¢ na niej nomos musiat
zawieraé przestrzen, do ktérej delegowana zostala przemoc jako konsekwen-
cja politycznosci.

4. Nomeos i Grossraum

W trzeciej cz¢Sci Nomosu ziemi Schmitt pomstuje — w tym sa-
mym duchu, co w latach dwudziestych na regulowanie stanu wyjatkowego
i w latach sze$¢dziesiatych na pomyst, by regulowa¢ status partyzanta — na

36 Ibidem, 68.

37  Christopher Kutz, , Torture, Necessity and Existential Politics” Califor-
nia Law Review, nr 1 (2007): 242; S. Hersh, Chain of Command. The
Road from 9/11 to Abu Ghraib (New York: Harper Collins, 2004), 44.

38 Carl Schmitt, Porzqdek wielkoobszarowy w prawie miedzynarodowym
z zakazem interwencji dla sit obcych w danym obszarze. Przyczynek do

pojecia Rzeszy w prawie migdzynarodowym, przet. B. Baran (Warszawa:
Wydawnictwo Aletheia, 2015), 107.
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instytucje occupatio bellica. Opisana przepisami prawa przez dwie Konwencje
haskie z 1899 r. i 1907 r. — uprzednio stanowiaca zaréwno zmiang suweren-
nosci, jak i rezimu, na okupowanym terytorium — stata si¢ czyms, co juz ,nie
oznaczalo ani zmiany terytorialnej, ani zmiany konstytugji (...) okupujace
paristwo wprawdzie sprawuje wladze paristwowa na okupowanym obszarze,
ale nie wtasna, lecz panistwa okupowanego obszaru™’. Uregulowana occupa-
tio bellica stata si¢ problemem prawnym, nie za$ politycznym, a ,pozytywi-
styczne prawoznawstwo (...) byto bezsilne wobec problemu stanu wyjatkowe-
go [Schmitt tak traktuje zajecie terytorium obcego paristwa — przyp. WE], co
wynika z natury metody pozytywistycznej™. Wynikato to, wedle Schmitta,
z tego, ze — skoro liberalno-pozytywistyczny system z paristwem jako pod-
stawowa formuly organizacji politycznej byt systemem zaréwno okupowa-
nego, jak i okupanta — normujacy occupatio bellica uznali, ze jest to system
o charakterze uniwersalistycznym. Tymczasem, jak przypomina Schmitt, jest
inaczej, a nomos, w ramach ktérego panstwo stanowi taka formute, to jeden
z wielu mozliwych, w dodatku w czasach mu wspétczesnych ulegajacy wy-
czerpaniu. ,,Juz dawno uswiadomiono sobie — powiada w Porzgdku wielkoob-
szarowym. .. z 1939 1. — ze to tradycyjne pojecie panistwa jako centralne poje-
cie prawa mig¢dzynarodowego nie odpowiada prawdzie ani rzeczywistosci™!.

W tym miejscu nalezy zdefiniowaé, czym wiasciwie jest dla Schmit-
ta nomos (VOMOG). Przettumaczony z greki na tacing przez Cycerona w Pra-
wach jako lex, nie stanowi prostego przelozenia rzymskiego terminu na gre-
cki. Przeciwnie, twierdzi Carl Schmitt: /ex odnosi si¢ do kodyfikacji w ra-
mach prawa pozytywnego, podczas gdy ,stuszniejsze jest nieprzektadanie no-
mosu jako >>prawa<<, >>regulacji<<, >>normy<< czy innych tego typu wyra-
ze. (...) W dzisiejszej sytuacji wyraza ono [stowo >>prawo<< — przyp. WE]
jedynie sztuczny charakter tego, co pozytywistycznie ustanowione i wyma-
gane (...)™2. Nomos z kolei odnosi si¢ tego, co faktyczne, bowiem przestrzen-
ne. Jego zrédlostéw Schmitt znajduje w greckim nemein, od ktérego nomos
stanowi nomen actionis, zaktadajacy dziatanie, ktdre jest znaczeniem stowa.
Dziatanie nomos bierze si¢ z kolei, wedle Schmitta, z greckiego stowa nemein,
w ktérym korzenie maja niemieckie czasowniki Nehmen i Nahme. Nemein
oznacza ,zamieszkiwanie”, ,oddzielanie” i ,wypasanie”, ktére Schmitt na nie-
miecki ttumaczy (précz Nehmen) jako Teilen i Weiden. Nomos to zatem po-
lityczny sposéb strukturyzowania okreslonego terytorium geograficznego,

39  Schmitt, Nomos ziemi w prawie migdzynarodowym, 190-191.
40 Ibidem, 192.

41  Idem, Porzqdek wielkoobszarowy, 84. Zob. takze: Oliver Simmons, ,Carl
Schmitt’s Spatial Rhetoric”, [w:] 7he Oxford Handbook of Carl Schmitt,
red. Jens Meierhenrich, Oliver Simmons (Oxford: Oxford University
Press, 2016), 792.

42 Schmitt, Nomos ziemi w prawie migdzgynarodowym, 41-42.
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przebiegajacy w trzech etapach: poprzez zamieszkanie — czyli zabér ziemi
— nastgpnie odgraniczenie tejze od innej, niebedacej w posiadaniu zabiera-
jacego, po trzecie: z ziemi korzystanie. Zdaniem Claudio Mincy i Rory Ro-
wan kluczowy jest dla Schmitta drugi znaczenio-moment, tozsamy z rewolu-
cyjnym aktem przemocy, jaki ma miejsce w stanie wyjatkowym jako stanie
przed stworzeniem organizmu politycznego: odgraniczajac to, co do niego
nalezy od tego, co nie nalezy, tworzacy nomos jednoczesnie odgranicza to, co
jest przedmiotem normy od tego, co nim nie jest*.

Historia $wiata — zdaniem Schmitta — znata co najmniej kilka nomos,
ktére w miarg przemian ludzkiej wiedzy si¢ rozpadaly. Za przyktad takiego
rozpadu stuzy¢ moze rozpad europocentrycznego nomos pod koniec XIX w.,
spowodowany gwattownym rozwojem gospodarczym. Innym rozpadem jest
wspomniany wyzej rozpad nomos myslanego jako struktura, ktérej podsta-
wowym budulcem jest pafistwo. W czasach mu wspélczesnych, zdaniem
Schmitta, nomos 6w zaczynat by¢ zastgpowany takim, ktérego budulcem byto
nie ono, lecz Rzesza, tytulowy wielki obszar ze szkicu z 1939 roku. Wtasnie
jako Rzesz¢ chciatbym tu zinterpretowaé Stany Zjednoczone z czaséw wigzie-
nia w Abu Ghraib, to za$, co zdarzylo si¢ niedaleko Bagdadu, jako przyktad
tworzenia nowego 70os.

Wielki obszar, o jakim pisze Carl Schmitt, nie jest po prostu po-
wigkszonym panistwem. Przeciwnie, twierdzi autor Teologii politycznej, wielki
obszar przekracza — poprzez pojawienie si¢ konceptualizowanego na jego ba-
zie prawa mig¢dzynarodowego w czasie nowoczesnych $rodkéw podrézy i ko-
munikacji — granice przestrzeni myslanej li tylko jako nieoddzielona morza-
mi i oceanami ziemia. ,,Ta zwykla matematyczno-fizykalnie-przyrodoznaw-
cza neutralno$¢ dotychczasowego pojecia przestrzeni ma tu ulec przezwycie-
zeniu. (...) Zamiast pustego wymiaru plaszczyzny czy trzeciego wymiaru,
w ktérych poruszajg si¢ przedmioty fizyczne, pojawia si¢ spéjna przestrzen
dokonan (...) Rzeszy, ktéra niesie z sobg i w sobie wlasna przestrzen, swe
wewnetrzne miary i granice™4. Zagarniecie ziemi i jej zamieszkanie nie od-
bywa si¢ juz wylacznie w formie fizycznego aktu przemocy; ten, oczywiscie,
pozostaje w mocy, bez niego trudno byloby na bazie filozofii Schmitta roz-
wazaé przypadek tego, co zdarzylo si¢ w wigzieniu w Abu Ghraib, jednak
obierajac w posiadanie dane terytorium, Rzesza jako podstawowa jednost-
ka wielkoobszarowego porzadku prawa migdzynarodowego okazuje si¢ prze-
de wszystkim ,,przewodnia i nosna sifa, ktérej idea polityczna promieniuje

43  Claudio Minca, Rory Rowan, ,/The question of space in Carl Schmitt”
Progress in Human Geography, nr 3 (2015): 275. Zob. takze: William
Hooker, Carl Schmitt’s International Thought: Order and Orientation
(Cambridge: Cambridge University Press, 2009), 126-127.

44 Schmitt, Porzqdek wielkoobszarowy, 120-121.
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na okreslony wielki obszar i ktéra z zasady wyklucza interwencje obcych sit
w tym obszarze™.

Szukajac odpowiedzi na pytanie, jaka idea promieniuje na obszar
wigzienia niedaleko Bagdadu za sprawa tworzenia si¢ tam nowego nomos,
w ktérym Stany Zjednoczone wystepuja jako Rzesza, nalezy najpierw po-
wiedzie¢, jaka idea tego nie robi. Nie jest to, wielokrotnie krytykowany przez
Schmitta — znajdujacy swe miejsce w instytucji occupatio bellica — uniwersa-
lizm, w ktérym to, co zgodne z porzadkiem normatywnym wyznaczaja or-
ganizacj¢ migdzynarodowe w rodzaju Ligi Narodéw czy bezosobowe rzady
prawa takiego, jak Konwencje genewskie albo Konwencje haskie®. Przeciw-
nie: idea ta uniwersalizmowi przeczy, wprost opowiadajac si¢ przeciwko za-
pisom mig¢dzynarodowych uméw i nieobejmujac wigzniéw Abu Ghraib i un-
lawful combatants ochrona, jaka by z tych ostatnich wynikata¥’. Zamiast tego,
dzialania w Abu Ghraib jako na terenie objetym promieniowaniem idei po-
litycznej Stanéw Zjednoczonych jako Rzeszy sa ustanowieniem pluriwersum
i opowiedzeniem si¢ przeciw jednoczacej, uniwersalistycznej zasadzie; prze-
kroczeniem monopolu wtadzy rzadéw prawa i wejsciem w porzadek migdzy-
narodowy, ktére definiuje ,pluralizm uporzadkowanych wewngtrznie — jak
powiada filozof z Plettenbergu w Nomosie ziemi — istniejacych obok siebie
Grossrauméw i kregéw kulturowych™s.

Sprzeciw spotecznosci migdzynarodowej — to wyrazenie spoza sch-
mittianiskiego idiolektu, wigc uzywam go tu w potocznym — wobec ujaw-
nienia zdarzei z Abu Ghraib kaze zauwazy¢ jeszcze jeden paradoks przy
opisywaniu ich przy uzyciu pojeé zaczerpnigtych z mysli autora 7Teologii

45  Ibidem, 74. Por.: Adam Wielomski, ,Podmioty uprawnione do prowa-
dzenia wojen w teorii Carla Schmitta”, [w:] Oblicza wspétczesnych wojen,
red. Mariusz Kubiak, Ryszrad Wroblewski (Warszawa: Oficyna Wy-
dawnicza Aspra-JR; Siedlce: Uniwersytet Przyrodniczo-Humanistycz-
ny, 2018), 244 i n.

46 Por.: Schmitt, Nomos ziemi w prawie migdzynarodowym, 232-233.

47 W tym miejscu warto wspomnieé¢ o ustanawiajacym normatywnos$é
sensie przemocy, piszac o ktérym, Robert Cover stwierdzit, ze gtéwnym
celem tortur jest u§wiadomienie torturowanemu, iz jego normatywny
$wiat dobiegt korica i si¢ rozpadl, wraz z tym rozpadem za$ ,nastapit
koniec wartosci, w ktdre ofiara wierzy, koniec wigzi spajajacych spotecz-
no$¢ (...) normatywny $wiat ofiary zostal zniszczony przez obecno$é
bélu i strachu”. Robert Cover, ,,Violence and the Word” Yale Law Jour-
nal, nr 8 (1986): 1603.

48  Schmitt, Nomos ziemi w prawie migdzynarodowym, 232. Zob. takze:
Diane Marie Amann, ,Abu Ghraib” University of Pennsylvania Law Re-
view, nr 6 (2005): 2085 [Symposium: Current Debates in the Conflict
of Laws].
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politycznej. Opisujac pod koniec lat czterdziestych ubieglego stulecia nowy
nomos ziemi, ktéry miat nastapi¢ w drugiej potowie XX w., Schmitt, powo-
tujac si¢ na wypowiedzi amerykariskiego sekretarza stanu Henry’ego Stimso-
na, twierdzit, iz bedzie to nomos uniwersalistycznie-amerykariski, w ktérym
to, co demokratyczne i legalne, ,w praktyce jest definiowane, interpretowa-
ne i sankcjonowane przez sam uznajacy rzad, w tym wypadku rzad Stanéw
Zjednoczonych. Niewatpliwie tego rodzaju doktryna i praktyka (...) ma cha-
rakter interwencjonistyczny™. Uniwersalistyczny charakter takich paktéw
migdzynarodowych, jak Konwencje genewskie, zadat jego twierdzeniu ktam,
czyniac basileus nie nomos, ale lex.

5. Podsumowanie

Jak zapowiedziane zostalo we wprowadzeniu, powyzsze rozwazania
nie stuzyty udowodnieniu, iz filozofia Carla Schmitta bezposrednio zainspi-
rowala dziatania amerykariskich sit wojskowych w takich miejscach, jak wig-
zienie w Abu Ghraib, czy tez powstanie takiej przekraczajacej granice migdzy
prawem a przestrzenia anomiczng instytucji, jak unlawful combatant. Sam fi-
lozof z Plettenbergu od politycznych konsekwencji swej mysli zwykt si¢ zresz-
ta odzegnywa¢ — jak, dla przykladu, wéwczas, gdy pytany przez amerykan-
skiego prokuratora wojskowego Roberta Kempnera w 1945 r., czy jego teoria
wielkiego obszaru zainspirowata nazistowska koncepcje Lebensraum, stwier-
dzit, iz opisywat geopolityczne przemiany, ktére si¢ juz rozpoczely™. Rozwa-
zajac wigc mysl filozoficzno-prawng Carla Schmitta jako jezyk, ktérego moz-
na uzy¢ do opisu zdarzen na arenie mi¢dzynarodowej, po prawie stu latach
od pierwszego wydania Nomosu ziemi nalezy stwierdzi¢, iz zachowata ona ak-
tualno$¢, znakomicie przystajac do kategorii takich, jak unlawful combatant,
czy zdarzen takich, jak te, ktére mialy miejsce w Abu Ghraib. Jest to para-
doks, gdyz sam Schmitt podkreslal, iz ,dziatalno$¢ naukowa uprawiajacego
prawo publiczne sytuuje go w okreslonym kraju, w obrebie okreslonych $ro-
dowisk i sit, w okreslonym kontekscie czasowym™'. Paradoks ten nie ujmuje
jednak idiolektowi Niemca akuratnosci.

49  Schmitt, Nomos ziemi w prawie migdzynarodowym, 304.

50 Zob.: Michael Salter, Neo-fascist egal theory on trial: an interpretation of
Carl Schmitt’s defence at Nuremberg from the perspective of Franz Neu-
mann’s critical theory of law, ,Res Publica” nr 5, 1999, 16.

51  Carl Schmitt, ,,Ex Captivitate Salus”, przet. A. Kluba, Przeglqd Politycz-
ny, nr 127/128 (2014): 68.
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